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Product Liability Under the Consumer Protection Act, 2019:
A Paradigm Shift

Dr. Rupam Lal Howladet
&
Dr. Hemant Kumar Varurt

Abstract
Since last two decades, the world has experiencashaiderable growth in technology and ecommerceltingu
thereby a challenge to face overgrowing issuesdidect and deficiency in consumerism. Every prodotgring
the market has to meet the test of legitimate eafien of safety and standard quality to consumés.far as
Indian scenario is concerned, the earlier 1986 Consu Protection Act (hereinafter 1986 Act) did nddeess
these issues towards utmost satisfaction of theucness. Besides, if the goods or services fall shbprescribed
standards, the consequences can be very detriméotdhe rights of the consumers. Over again, thees of
defective products have been on the rise fromealicss, viz, food and beverages, pharmaceuticaisqmal care
products, domestic appliances, motor vehicles, famachinery, and many others. To come up with these
challenges, Chapter VI of the 2019 Consumer Protecfiot (hereinafter 2019 Act) introduces the conaoafpt
“product liability” for the first time in Indian casumer law and contains specific provisions layitayn the
liability for the manufacturers, sellers, and seeviproviders. This paper provides a careful sciytifithe product
liability and working of the provisions of produd@lbility action in the 2019 Ac.

Key words: Consumer Protection; Product LiabiliBroduct Liability Action; Defect and
deficiency,Caveat Venditor etc.

Introduction

Product liability law in India is now entering intbonew era with the recent enactment of the
2019 Act which introduces a new system of liabilityrespect of loss or damage caused by
defective products. The new law offers the victims of defective prottuan additional

1 LL.M., Ph.D. (University of Calcutta), Assistant Pfessor in Law, Dr. Ambedkar Government Law College,
Puducherry — 605014, Email- rupam.howlader@gmail.com.

2 LL.M., Ph.D. (Babasaheb Bhimrao Ambedkar University,ucknow), Assistant Professor in Law, Dr.
Ambedkar Government Law College, Puducherry — 60508#ail- hemantvarun80@gmail.com.

3 This article is an outcome dthree-Day Training Programme on “The Consumer Rtime Act, 2019” for
The President and Members of Puducherry, Tamil N&adhra Pradesh and Telangana State Consumer
Dispute Redressal Commissions organized by Dr. Atkéwe Government Law College, Puducherry under
the aegis of Mhistry of Consumer Affairs, Food & Public Distribom, Government of India held from 270 29"
October 2023. Authors are highly indebted to JesticP. Sahi, Presideritiational Consumer Disputes Redressal
Commission, New Delhi and Prof. (Dr.) Ashok R. Pafice-ChancellorNational University of Study Research
and Law, Ranchi for their the valuable inputs tovgazdnceptualization of this article.

4 Based on the recommendations of the Law Commissidndia, The Consumer Protection Bill, 2019, was
introduced in Lok Sabha by the Minister of Consu#airs, Food and Public Distribution on July 8,120 The
said Bill received presidential assent on August2019, and came into force on July 20, 2020. For a
comprehensive analysis, see Ashok R. Patil, “Prodiability Action: A Tooth to Strengthen Consumer
Protection,” 10International Journal on Consumer Law and Practf2622) pp. 99-119.
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remedy to existing remedies under the law of cahtad tort. While dealing with the Product
Liability either in day-to-day transaction or atetlime of entering into any commercial
relationship, one should always acknowledge theatesibility and accountability of not only
buyers but also sellers towards the products aricesy that are being marketed in to. The
famous traditional rul€aveat Emptowherein buyer has to take the responsibility & th
products and services that he’s been purchasingaaiting, has been reversed now and the
burden has been shifted on sellehs per the 2019 Act, “product liability” means the
responsibility of a product manufacturer or prodsetler, of any product or service, to
compensate for any harm caused to a consumer lbydrfective product manufactured or
sold or by deficiency in services relating thefet®esides, products containing inherent
defects that cause harm to a consumer of the proslaald be the subjects of products
liability suits.

Product Liability under the 2019 Act

Setting the Context

Prior to 2019, there was no specific legal enformeinmechanism relating to product liability
under consumer law in India. Moreover, there wastatutory regime of lemon laias in
some other countries such as the United Statesbdence of product liability, a claim was
lodged within the existing laws of contract and.tém absence of specific regime governing
product liability, such claims were founded andivkdt from legislations such as the 1972
Indian Contract Act, the 1930 Sale of Goods Aat, 1886 Consumer Protection Act etc.; and
the these claims were also based on judicial @essboth in the civil and criminal aspects,
leading to much confusion and different approaches.

However, certain sector-specific laws touching upeoimciples of product liability such as
the 1945 Drugs and Cosmetics Act, the erstwhilet1®Eevention of Food Adulteration Act
(which stood repealed by the 2006 Food Safety aaddards Act), 2009 Legal Metrology
Act, 2016 Bureau of Indian Standards Act 2016 etere also relied upon. Therefore, the
2019 Act is the first legislation of its kind thekpressly defines and contains provisions
related to product liability. It codifies the pripte of product liability concerning sale or
supply of defective products or delivery of defeetservices to consumers against the product
manufacturer, product service provider, produdesgl exceptions to product liability action.

SWith an aim to provide stricter and more enhancestegtion to consumers, the 2019 Act made significa
amendments to the erstwhile Consumer Protection A@86, along with addition of new provisions. The
introduction of product liability under the 2019 tAmarked an end of tHmiyer bewaraloctrine and the
introduction ofseller bewareas the new doctrine governing the Consumer Piotegict.

6 Section 2(35), The Consumer Protection Act, 2019.

‘Lemon laws are laws that provide a remedy for pasers of cars and other consumer goods in order to
compensate for products that repeatedly fail totresmdards of quality and performance. See Le®dbhringer
and Denise R. Johnson, “Lemon Laws: Intent, Expedeand a Pro-Consumer Model,” 22(19urnal of
Consumer Affairg2005) pp. 158-170; Brian Shaffer and Daniel T.a®stExploring the Political Economy of
Consumer Legislation: The Development of Automoh#éenon Laws,” 3(1)Business and PoliticR001) pp. 65-
76.
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Nature of Product Liability

Product liability refers to the legal liability thananufacturers and sellers have when
consumers are harmed by a defective product sedéfieiency? The 2019 Act introduces
product liability, holding manufacturers, selleesid service providers liable for any harm
caused by defective products or deficient servitespands the scope of liability beyond just
the manufacturer to include all stakeholders ingigply chairf. Individuals who buy or use
products have a right to expect not to be injuréemthe product is used as intended. If they
are hurt because of a problem with the item, theg pursue a civil claim to recover
compensation for their resulting damages.

Product liability laws will govern these types @ises and will determine if manufacturers or
sellers should be held accountable and forced yoqué money for losses. If any entity
involved with the product is held accountable, tiisan example of product liability.
Consumers must show that they were injured becafuses faulty product. Liability is deter-
mined based on who caused the fault. For example,car accident case, the plaintiff would
need to show that any reasonable person would e more prudent than the defendant in
the same situation. If the defendant’s lack of acae be directly shown to have harmed the
plaintiff, then the defendant would need to pay dges.

For further illustration, if a person gets injuredan accident because the air bags in the
vehicle were defective, then the injured persontead the vehicle’s manufacturer liable. If
the airbags were damaged because the seller madatiahs, the seller could be held liable.
The service provider could be liable if the airbagge damaged because the repairs were not
done properly. In such a case, the manufacturéveoproduct as a whole could be held liable,
as could the manufacturer of its parts. For exanipiefective airbags are put into a car, the
manufacturer of the airbags and the manufacturéireofehicle could both potentially be sued
under product liability law. This can make it ead@ victims harmed by products to prevail
in a civil case and get the compensation they radtst a product adversely impacts their
health or well-being of the consumers.

Scope and Ambit of Product Liability: Definitions

Product

What types of products are covered by the 2019 Abt8 is one of the most cardinal aspects
to be addressed since the scope of the 2019 Aendspipon the meaning given to “product.”
Therefore, to begin with the notion of product lidyp under the 2019 Act, it is obvious to
define the term “product.” Product means any &t goods or substance or raw material or

8For detail discussion on nature of product liapjltee Ashutosh V. Panchbhai, Vivek V. Nemane aaithhav B.
Sonule, “Product Liability Law in India - A Critiquie6(4) Journal of Positive School Psycholo®022) pp. 561-
567; Vincent S. Walkowiak, “Product Liability Litagion and the Concept of Defective Goods: Reasonesden
Revisited,” 44(4)Journal of Air Law and Commerg&979) pp. 705-746; Friedrich Kessler, “Produdtsility,”
76(887)The Yale Law Journdll967) pp.887-938.

9S. Ramesh, “A Comparative Analysis of Consumer PtiotecAct 1986 and Consumer Protection Act 2019 in
India: Strengthening Consumer Rights and Redres3@)Journal of Legal Subjec{2023) pp. 1-4 at p. 3.
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any extended cycle of such product, which may bgaseous, liquid, or solid state possessing
intrinsic value which is capable of delivery eitlasr wholly assembled or as a component part
and is produced for introduction to trade or conuaebut does not include human tissues,
blood, blood products and orgaisFrom the definition under the 2019 Act, it is clea
that product is a broader term than goods and ptedcan also be used for commercial
purposes. They can be raw materials or intermedgiiedducts. It would not include human
body components.

Product Liability

A consumer as per the provisions of 2019 Act oniscpases goods which is a part of a wider
term of products. If any person uses or purchaggsa@uct for commerce, that person is not a
consumer. Hence, whenever any product suffers famy defect or damage the product
manufacturer or seller can be held liable by thesamer. Whereas, “product liability” means

the responsibility of a product manufacturer orduat seller, of any product or service, to

compensate for any harm caused to a consumer lbydrfective product manufactured or

sold or by deficiency in services relating theréto.

Thus the scope of the doctrine of “product liapilitunder the 2019 Act is limited in
comparison to the doctrine laid down in tlenore v. American Motors Corporatitrwhere
the product manufacturer was held liable to thex@emt bystanders randomly injured by the
defective products, as the liability under the Actonfined to compensate the “consumer”
which does not include the bystander. This is beeahe foundation of the action is the
contractual relationship between the buyer of tleelpct and the seller or manufactutér.

Therefore, a product should be both merchantabie raarketable. Any defect in this part
would bring liability on the one who sold the pratlor the one who manufactured it. The
consumer cannot be expected by the seller or thufaeturer to specifically examine every
aspect of the product. It is well understood tHathe price liability would fall on the
consumer, the product liability should fall on geler or manufacturer.

Harm

In order to realise the scope and ambit of prodiatility under the 2019 Act it will be
necessary to understand the meaning of “harm.” Wipect to product liability, “harm”
includes: {) damage to any property, other than the prodsetfjt(i) personal injury, illness
or death; i{i) mental agony or emotional distress attendantetisgnal injury or illness or
damage to property; oivj any loss of consortium or services or other lessilting from a

10The Consumer Protection Act, 2019, Section 2(33).

11 1bid, Section 2(34).

12 Elmorev. American Motors Corporatigri70 Cal. 2d 578 (1969).

13 See W. Kennedy Simpson et al., “Recent Developmiarfsoducts, General Liability, and Consumer Lagg”
Tort Trial and Insurance Practice Law Journ@002) pp. 625-656; Donald M. Jenkins, “The Praduiability of
Manufacturers: An Understanding and Exploratior{2)#Akron Law ReviewWl972) pp.135-208; P. N. Legh-Jones,
“Products Liability: Consumer Protection in America7(1) The Cambridge Law Journ&l969) pp. 54-80.
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harm referred to in sub-claus¢ ¢r sub-clausei() or sub-clauseii(), but shall not include any
harm caused to a product itself or any damage e¢opttoperty on account of breach of
warranty conditions or any commercial or econorngs| including any direct, incidental or
consequential loss relating thereto. This definifi® not exhaustive though it covers majority
of the different kinds of tangible and intangibtesd$es which a consumer may suffer due to
defective product or deficient service.

Product Liability Action

It is imperative to define “product liability actig’ which means a complaint filed by a person
before a District Commission or State CommissioiNational Commission, as the case may
be, for claiming compensation for the harm causeuirm. Therefore, the consumer can claim
compensation for any harm caused by a defectiveugtananufactured by a manufacturer or
serviced by a service provider or sold by a sell&erefore, impact is that it is not only the
manufacturer but also the service provider anes€ll

Product Liability Action under the 2019 Act

Extent of Product Liability: Classification

Sections 82 to 87, appearing in Chapter VI of tB@®2Act comprehensively deals with the
product liability action which extends to every inlafor compensation under a product
liability action by a complainant for any harm cad$y a defective product manufactured by
a product manufacturer or serviced by a produsiiceprovider or sold by a product seftér.

It lays down the components of a product liabiligtion when a product manufacturer,
product service provider, or product seller canhb&l liable subject to the exceptions to a
product liability action. It is pertinent to memtidhat the 2019 Act, expressly or by necessary
implication, does not indicate that these new iovis of product liability will also apply to
product liability actions already pending beforgi@as consumer fora. However, since these
provisions create new rights and liabilities, thésea presumption in law that they are
prospective in operation.

A product liability action may be brought by a cdaipant against a product manufacturer or
a product service provider or a product sellethascase may be, for any harm caused to him
on account of a defective product. The 2019 Acindsf each of these expressions in very
wide terms to bring within their jurisdiction eveppssible aspect of a product liability claim.
The 2019 Act also delineates the situations in twvhitey will be held liable. While the
concept of product liability envisaged under thd2®ct are quite exhaustive and there is
nothing to indicate that these would be the ortlyagions where liability will arise.

14“See Balachandran Viswanathan and Anunima K.V., “4dgton Consumer Protection Act 2019 and Its
Implications on the Pillars of Integrated Commutima Channel,” 23(9)IOSR Journal of Business and
Managemen(2021) pp. 59-67.

15 The Consumer Protection Act, 2019, Section 82.
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Further, Section 83 of the 2019 Act provideat “a product liability action may be brought
by a complainant against a product manufactureax product service provider or a product
seller, as the case may be, for any harm causkiint@n account of a defective product.” A
careful observation of the provision states thatrdhshall be three essential ingredients to
satisfy a product liability action against the msgent i.e., (i) harm caused to the
complainant; (ii) the harm caused on account ofefeaive product; and (iii) product
manufacturer or product service provider of prodsgdter should be held responsible for the
defect in the product. It also classifies thrededdnt types’ respondents under the product
liability action where action lies against a prodo@anufacturer or a product service provider
or a product seller who may be held jointly or sallg liable for any harm caused to him due
to the defective product.

Liability of Product Manufacturer

Under the purview of 2019 Act, manufacturer meameison who (i) makes any goods or
parts thereof; or (ii) assembles any goods or pheseof made by others; or (iii) puts or
causes to be put his own mark on any goods madanlgyother persoff. A product
manufacturer shall be liable in a product liabili#gtion, if (i) the product contains a
manufacturing defect; or (ii) the product is defiestin design; or (iii) there is a deviation
from manufacturing specifications; or (iv) the puotl does not conform to the express
warranty; or (v) the product fails to contain adatguinstructions of correct usage to prevent
any harm or any warning regarding improper or inecrusage. A product manufacturer may
also be held liable even in cases where it is &skedal that there was no negligence or fraud
in making the express warranty of a prodct.

Liability of Product Service Provider

In relation to a product, product service providerans a person who provides any service in
respect of such produtt.Service means variety description which is madailable to
potential users and includes, but not limited b& provision of facilities in connection with
banking, financing, insurance, transport, procegssupply of electrical or other energy,
telecom, boarding or lodging or both, housing cartditon, entertainment, amusement or the
purveying of news or other information, but doesinolude the rendering of any service free
of charge or under a contract of personal seWit8purious goods" means such goods which
are falsely claimed to product service provideildhaliable in a product liability action, if (i)
the service provided by him was faulty or imperfectdeficient or inadequate in quality,
nature or manner of performance which is requicelet provided by or under any law for the
time being in force, or pursuant to any contractotrerwise; or (ii) there was an act of
omission or commission or negligence or conscioithhelding any information which
caused harm; or (iii) the service provider did issue adequate instructions or warnings to

16 |bid, Section 2(36).
17 1bid, Section 84.

18 |bid, Section 2(38).
19 |bid, Section 2(42).
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prevent any harm; or (iv) the service did not comfdo express warranty or the terms and
conditions of the contraé?.

Liability of Product Seller

Product seller is defined as a person who, in these of business, imports, sells, distributes,
leases, installs, prepares, packages, labels, tearkepairs, maintains, or otherwise is
involved in placing such product for commercialpase and includes (i) a manufacturer who
is also a product seller; or (ii) a service provittéA product seller may be held liable only if
he is not a manufacturer of the product. If a podbdseller is also a manufacturer of the
product, then the product seller shall be heldldiamder Section 84 of the 2019 Act as a
product manufacturer.

Therefore, liability of the product seller ariségij he has exercised substantial control over
the designing, testing, manufacturing, packaginigleelling of a product that caused harm; or
(i) he has altered or modified the product andhsadteration or modification was the
substantial factor in causing the harm; or (iii)Hes made an express warranty of a product
independent of any express warranty made by a raatuér and such product failed to
conform to the express warranty made by the proskitgr which caused the harm; or (iv) the
product has been sold by him and the identity oflpct manufacturer of such product is not
known, or if known, the service of notice or prazes warrant cannot be effected on him or
he is not subject to the law which is in force mib or the order, if any, passed or to be
passed cannot be enforced against him; or (v) Hedfdo exercise reasonable care in
assembling, inspecting or maintaining such produche did not pass on the warnings or
instructions of the product manufacturer regardivegdangers involved or proper usage of the
product while selling such product and such failwes the proximate cause of the h&fm.

Exceptions to Product Liability Action

Section 87 of the 2019 Act specifically provides ¢onditions under which a product liability
action cannot be brought against product sellgoroduct manufacturer. A product liability
action cannot be brought against the product sd|let the time of harm, the product was
misused, altered, or modifiéél.Similarly, product liability action based on thailfire to
provide adequate warnings or instructions, the2B8&® exempts liability of the product
manufacturer if (i) the product was purchased bgraployer for use at the workplace and the
product manufacturer had provided warnings or urtsions to such employer; (b) the product
was sold as a component or material to be useddthar product and necessary warnings or
instructions were given by the product manufacttoethe purchaser of such component or
material, but the harm was caused to the complaimanse of the end product in which such
component or material was used; (iii) the produas wne which was legally meant to be used
or dispensed only by or under the supervision ofegpert or a class of experts and the

20 |pid, Section 85.
2! |bid, Section 2(37).
22 |bid, Section 86.
23 |bid, Section 87(1).
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product manufacturer had employed reasonable meagige the warnings or instructions for
usage of such product to such expert or class érex or (iv) the complainant, while using
such product, was under the influence of alcoh@ror prescription drug which had not been
prescribed by a medical practitiorféin addition, a product manufacturer shall notiablé
for failure to instruct or warn about a danger whig obvious or commonly known to the user
or consumer of such product or which, such usaroasumer, ought to have known, taking
into account the characteristics of such product.

Paradigm Shift: Caveat Emptotto Caveat Vendotor

Before the 2019 Act came into force, product ligpitlaims were mostly based on principle
of negligence and strict liability under the lawtofts and the principle of warranty under the
law of contract to claim damages for product lidiles. Earlier, the notion ataveat emptqr
“let the buyer beware” found its place in commow.fa As a result, the buyer of the product
had to protect himself against obvious (patentyel as hidden (latent) defects in the goods.
Thus, no remedy could be claimed against the seflelefective goods unless there was an
express warranty or condition to that effect in¢batract’

In Gardinerv. Gray,?® the English Courts replaced the rulecafeat emptowith precisely
the opposite doctrine that the seller impliedly rreats®® that his products contain no hidden
defects. Further, the buyer was protected agaibgioos defects in goods if he “had no
opportunity to inspect the commodity.” Thus, the/daucould now sue the seller of defective
goods without any express contractual stipulatibms damages or diminution in price.
However, he could not repudiate the contract amdpsd the seller to take back the product.
This common law rule was further modified by Setti®(2) of the 1930 Sale of Goods Act,
to provide additional protection to the buyers obds. As per Section 16(2) of the 1930 Act,
there is an implied “condition” of merchantable kigyafor goods bought by description from
the seller who deals in goods of that descriptfohhus, a buyer was protected against both,

24 |bid, Section 87(2).

25 |bid, Section 87(3).

2David G. Owen, “The Evolution of Product Liabilibaw,” 26 The Review of Litigatio(2007) pp. 955-989 at p.
958.

2 Raghava Menorv. Kuttappan Nair AIR 1962 Ker. 318.

28(1815) 171 Eng. Rep. 46, 47 (N.P).

29A “warranty” is collateral to the main purpose bktcontract which entitles the buyer of the goadsue the
seller for damages or for diminution of the pridettee product. On the other hand, a “condition’egsential to
main purpose of the contract that entitles the btyeepudiate the contract, reject the goods aledfer damages.
For discussion in detail on warranty and conditeee D.N. Prabhakar Murthy, and Wallace R. BlischiRepduct
Warranty,”Warranty Management and Product Manufact(2806) pp. 35-61; V. S. Sebastian, “Quality Cohtro
in Sale of Goods,” Tochin University Law Revie(@983) pp. 281-294; George L. Priest, “A Theoryto¢
Consumer Product Warranty,” 90(@heYale Law Journa(1981) pp. 1297-1352). W. CARTER and C.
HODGEKISS, “Conditions and Warranties : Forebears@ascendants,” 8ydney Law Revie(@976)pp. 31-67.
3%n Grant v. Australian Knitting Mills AIR 1936 PC 34, the Judicial Committee of the Pr&guncil was
considering Section 14 of the South Australia $dl&oods Act which is equivalent to Section 16 oé tndian
1930 Sale of Goods Act, 1930. The Court held thafgiods are not merchantable if “it has defectgtinf it for
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obvious and hidden defects in godti&urther, the buyer would lose protection agaihst t
seller for obvious defects only if actually “inspet the goods” as opposed to “a mere
opportunity to inspect” being granted to hifn.

Hence, if there was any defect in the productbiinger could reject the goods and sue for the
price of the good® In the alternative, it was also open to the bugesiccept the goods and
sue on the basis of warranty for damages or dinainunh the price of the produét.Though
considerable progress was made by law of warraritiegccording protection to the
consumers, doctrine of privity was a serious litidta with this approach. Thus, only
immediate buyers of the product could sue onlyithmediate sellers of the produétFor
instance, inWinterbottomv. Wright*® the driver of a stagecoach who suffered injuryase

of a defect in the product was refused damage® agls not a party to the contract between
the seller and the buyer.

After the commencement of 2019 Act, there is aupay liability imposed on product
manufacturers and product sellers for any defegiregluct. Moreover, such liability is strict
in nature as it can hold them liable just basedhendefective product without the consumer
having to prove actual negligence. It derives itaséb from the concept ohveat
venditorwhich means that the seller must beware therelkinmahe seller liable for any
harm caused by the product to the consuth&enerally, product liability claims are brought
under the legal rounds of negligence, strict lighilor breach of warranty. Selling of the
concerned product in the market is a prerequisibaition to incur a product liability.

Conclusion

In compare to 1986 Act, the 2019 Act is far morenpoehensive and in line with other
consumer protection laws across the globe. Prodiatility system is of the most
commendable aspects of the 2019 Act, which est®sisa customer-friendly process for
resolving consumer disputes. Chapter VI of the 28@0introduced a new system of liability
for injury caused by a defective product into Imd@onsumer law. This is unquestionably a

its only proper use but not apparent on ordinargn@ration”. SeeRanbirsingh Shankarsingh Thakuwr
Hindusthan General Electric Corporation LtcAIR 1971 Bom 97.

81d.

32Section 16(2) of the Sale of Goods Act, 198@tional Tradersv. Hindustan Soap Work#&IR 1959 Mad. 11;
SeeRanbirsingh Shankarsingrhakurv. Hindusthan General Electric Corporation L{AIR 1971 Bom 97.

33 National Traders. HindustanSoap Works, AIR 1959; Section 12(2) of the 193[& 8 Goods Act.

34National Tradersv. Hindustan Soap Work#AIR 1959 Mad 112; Section 59 of the Sale of Goads 1930;
Board of Trustees of the Port of CalcuttaBengal Corporation Pvt. LtdAIR 1979 Cal. 142.

35Mathias Reimann, “Liability for Defective Productsthe Beginning of the Twenty-First Century: Emergent
a Worldwide Standard,” 51(American Journal of Comparative Lg®003) pp. 751-838 at p. 793.

36(1842) 152 Eng. Rep. 402 (Ex.)

$7See Charles T. Levin, “Caveat Emptor Versus Caveatlitan’ 7(3) Maryland Law Review1943) pp. 177-200;
see also Shalu Nigam, “From Caveat Emptor to CaVeatitor: The Consumer Protection Act 2019 and the
Consumer Rights,” 33(3)egal News and Viewg&020) pp. 2-7; Aryan Tulsyan, “Relocating Respoaitigib
Evolving From Caveat Emptor to Caveat Vendits-a-visThe Indian Sale of Goods Act,” 2(Rjational Journal
for Legal Research and Innovative 1d€2622) pp. 43-49.
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significant legislative change in the area of comsu protection in general and product
liability in particular. This law guarantees to nealkp as much money as possible for the harm
or injury done to a person who was harmed by actigfeproduct. The goal of the legislation
is to strike a balance between the interests optbduct's manufacturer/seller and those of the
consumers. Since the legislation is relatively néwere aren’t many judgments that can be
used to identify the general trend in the use oictstproduct liability claims against
manufacturers, seller or service provider.

However, the idea of “buyer beware” has obviousiyeng way to “seller beware,” as the 2019
Act introduced the concept of transparency in t@atisns and held sellers and endorsers
accountable for the products they are endorsiregebly theoretically ushering in a reform in
the field of consumer rights. This appears to lséep forward from the contract law principle
of “Let the Buyer Beware"daveat emptQrto “Let the Seller Bewaret@veat venditgr

Nevertheless, it is obvious that the goal of inelyztoduct liability in the 2019 Act is to
improve the protection offered to the consumersth@dit the support of its customers, a
market cannot thrive, and producers cannot expeit patronage if consumers lack faith in
the market. The 2019 Act would support the nati@@nomy by strengthening the market
and safeguarding consumer interests through thduptdiability framework. Thus, it would
not be incorrect to argue that the notion of prodiability under the 2019 Act is a clear
attempt to create a certain level of equilibriunbWEen the conflicting interests of the vendor,
manufacturer, or service provider on the one hand,the best interest of the consumer on the
other.
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Smart Contracts and Blockchain:
A remedy for the disparities in Consumer BargainingPower

Abhijeet Singh Chauhah
&
Namita?

Abstract
The increasing reliance on technology, applicaticsrsd the internet of things has placed averagesoorers at a
disadvantage when dealing with standard form congaaften leading them to agree to terms and canditthey
don't fully comprehend. Paradoxically, this surgetéchnology could hold the key to addressing riigalance in
power between consumers and corporations in thestamtmal agreements. This paper explores the egsti
issues within consumer law and introduces the coscepBlockchain and Smart Contract. It contends the
implementation of such technologies, has the piaieiotrebalance the scales and grant consumersenaguitable
bargaining power, all while preserving their privacyhe paper examines the current applications okéhe
technologies in fields like insurance, flight comgation, and service contracts, illustrating howyttoan provide
better solutions for issues related to the enfom®imof consumer rights. The research holds sigamifie in
providing a more comprehensive exploration of te&tively uncharted domain of Consumer protectioth wi
respect to smart contracts in India. Furthermorepaosits that these technologies promote trustfidentiality,
and efficiency, while also eliminating jurisdictidnabstacles in international trade and commerce. é¥neless,
for these technologies to be formally incorporaiatb consumer law, lawmakers must undertake subsatanti
revisions of legal standards and statutory requieats. In conclusion, the paper suggests that wighstipport of
policymakers, Blockchain and Smart Contracts hawe plotential to facilitate freely negotiated consume
contracts.

Keywords: Blockchain, Smart Contracts, Decentralised Ledg@echnology, Consumer
Protection, Data Privacy, etc.

Introduction
“The blockchain is an asset normalization platfotimat can enable a new liquidity in
transactions, hence creating large networks of esaigd value effects with benefits in speed,
cost, quality, or outcomes’.”

- William Mougayar

The world is in a constant state of transformatidrven by technological innovations that
have a profound impact on our way of life and bes@ practices. The course of global
economic history is intricately entwined with thearch of technological progredn the

1 Teaching and Research Associate, GNLU Silvassa Caspadra and Nagar Haveli.

2BBA LL.B, LL.M, Independent Researcher.

3 What is Blockchain Technology? | IBM, https://iwwwriltom/topics/blockchain (last visited Oct 24, 2023)
4 Dewani Dhanraj Nishar AL., Handbook of Research On Cyber Law, Data Protgcfind Privacy (2022).
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contemporary world, agreements, taking into comaiiten negotiations and transactions,
constitute the fundamental underpinning of econpsucial, and political relationships within
society. The global community grapples with thelleimges associated with overseeing these
agreements, contracts, and transactions when theyexecuted and referred to. Smart
Contracts, underpinned by foundational technologid® Blockchain, serve as a
comprehensive solution that, in addition to geriegat digitalized transaction ledger, also
establishes a practical and efficient system féoreement.

The environment in which consumers engage is onctmp of a transformation. The
prevalence of “smart contracting” is steadily oe tlise® The foundational technology for
smart contracts, blockchain, initially associatedhwBitcoin, has extended its reach to
encompass large corporations of the world. Consetyat is of paramount importance to
scrutinize the potential implications for consumes blockchain and smart contracting
become increasingly integrated into consumer iaters.

A growing discourse surrounds the adoption of sroartracts. Many applaud the benefits,
while others caution against their use due to ikksrthey may expose consumers to.
However, what remains conspicuously absent fronttmversation is an examination of how
smart contracts intersect with existing consumestgation regulations. The inexorable
progression of smart contracts necessitates anieatiom of how consumer law will react in

the current landscape.

By applying smart contracts within the existing semer protection frameworks, insight can
be gained into both their advantages and shortagsnifhis research paper ultimately aims to
demonstrate that whether the existing Consumere&won laws in India offers a solid
foundation for future reforms.Consumer law is a domain that demands consistandy
coherence to ensure consumers have a clear umtirgtaf how their interests are protected.
While novel technological advancements may appeanptex and daunting, prioritizing
progressive reforms over radical changes, wherfeasible, is paramount.

5 treasurXL,Article | Blockchain Playing in the Sandbox by Carlo de Meijer | tregs(L, TREASURYXL | THE
TREASURY COMMUNITY (Sep. 13, 2016), https://treasuryxl.com/blog/btdwkin-playing-sandbox-carlo-de-meijer/
(last visited Oct 25, 2023).

6 As far back as the 1990s, the concept of a "smamtract" first emerged. Nick Szabo, a legal ex@erd
cryptographer, identified that the decentralizedeas of cryptography had the potential to be haeeésn the
realm of smart contracts. These smart contracenéaly function as self-executing agreements rgui@eing the
fulfillment of virtual arrangements through theligition of blockchain technology, thereby streanimg the
execution of contracts. See Nick Szabo -- Smart t@ots: Building Blocks for Digital Markets,
https://www.fon.hum.uva.nl/rob/Courses/InformaticBreech/CDROM/Literature/LOTwinterschool2006/szabo.b
est.vwh.net/smart_contracts_2.html (last visited 2% 2023). Gwyneth Iredale, List of Top 50 ComiparlJsing
Blockchain Technology, 101 Blockchains (2020), http®1blockchains.com/companies-using-blockchain-
technology/ (last visited Oct 24, 2023).

7 Zibin Zheng et. al., “An Overview on Smart ContsacChallenges, Advances and Platforms”, 105 FUTURE
GENER. COMPUT. SYST. 475 (2020), http://arxiv.orgld8d42.10370 (last visited Oct 25, 2023).
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Smart Contracts and Blockchain

There has been significant excitement worldwideardipg Bitcoins and cryptocurrencies.
While several governments have taken measurestobiirthem, some regions have warmly
embraced this technology. In certain jurisdictiossch as India, the government initially
imposed a complete ban, but the judiciary overtdirite Enthusiasts of technology have
painted a promising future for artificial intellipgee and cryptocurrenci€sThe potential of
Distributed Ledger Technology (DLT) for consumessimmense, and it could potentially
upend the long-standing tradition of consumersdaira disadvantage in negotiations.

However, it is crucial for governments and consumar first gain a comprehensive
understanding of these technologies to prevent tawged biases against their use and
adoption.

Block Chain

It is essentially a decentralized, peer-validatggtographic ledger. “It consists of a network
of nodes that maintain permanent chronological nds8 It is like a public register that
anyone can access and contribute to. However, am@ntry is recorded, it cannot be altered
without the unanimous consent of all participam&s. a result, there is no information
imbalance, no room for fraud, no potential for dataruption or manipulation, and no
intermediary controlling the register. This is tare concept of Blockchain or DLY.

A great illustration of this technology in actiogits application in the logistics industry. As
goods move from being shipped to being in transit altimately delivered, each participant
in the Blockchain network has immediate acceshitoreal-time informatioft

A blockchain serves as a communal digital framewd&kigned for the secure storage of data
and facilitating the exchange of data with extemntities. In this regard, blockchains can be
categorized as a distinct form of distributed dassb Blockchain stands as a reliable
decentralized repository of information. In a blde&in system, when data is input into a
ledger, this ledger is duplicated across numerdestical databases, each managed by a
vested entity? Notably, any alterations made to one databassiamétaneously reflected in
all others. Moreover, the blocks within the chaia aterconnected through the inclusion of
the previous block's hash. Consequently, as tréineadake place, a permanent record of the
exchanged value and assets is etched into all iedgkis effectively eradicates any external
intervention when it comes to auditing or monitgrirarious transaction types.

8 “What are smart contracts on blockchain?” | IBMp&#/www.ibm.com//topics/smart-contracts (lastiteid Oct
26, 2023).

9 “Blockchains and Smart Contracts for the InternkfThings | IEEE Journals & Magazine | IEEE Xplore,
https://ieeexplore.ieee.org/abstract/document/7@87@dast visited Oct 26, 2023).

10What is Blockchain Technology8upranote 3.

11 Zheng et al.supranote 7.

12«Use of Blockchain Technology for Legal Contractsill\@mart Contracts Replace Lawyers??ESRARCHCOM
(2021), https://research.com/tutorials/use-of-béhzkn-technology-for-legal-contracts (last visitdt 26, 2023).
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Smart Contracts

Smart contracts are essentially agreements whémneinerms and conditions are translated
into software code. These agreements are subségdeptoyed on a blockchain, and every
transaction carried out by the contract is recom@®d block on the blockchain platform. This
process creates an unalterable audit trail thaigkly resistant to deletion or modification.
Smart contracts, due to their ability to encodenteand conditions, excel in scenarios that
rely on conditional logic, such as ‘if-then’ sitimts, where specific obligations are
automatically enforced when certain conditions amet. This makes smart contracts
particularly suitable for industries that frequgnike conditional agreements.

Smart contracts are on the brink of transformingregday transactions by providing an
alternative to the traditional legal framework. tdigcally, trust alone was considered
inadequate to ensure agreement compliance, nextassitthe intervention of a higher
“common authority” to enforce performanteThis role was traditionally filled by the legal
system, which offered mechanisms and structurdsatieabinding to uphold commitments of
such contract¥' These contracts are automated, with computer egdeuting the terms of
the agreemerif. Moreover, smart contracts possess inherent imriityalmaking them
resistant to tampering and immune to external arfe. “While traditional contracts rely on
legal enforcement for operation and compliance, reroantracts have the capability to
autonomously achieve these objectiv¥s.”

An example of smart contracts is “the vending maehioriginally conceived by Nick
Szabo.?” This analogy highlights two crucial aspects of gneantracts. Firstly, it illustrates
the ability to embed contractual terms within haadsv or software. Secondly, a vending
machine is designed in a way that makes breachigantract costly or even prohibitively
expensive for the breaching party.

Smart contracts facilitate secure transaction ex@tietween two involved parties. The core
concept behind a smart contract is that when omiy paset to receive something valuable
from the second party as collateral, the secontly parunambiguously ensured exclusive
priority over that collateral. Achieving this levef assurance in the physical world would be
challenging, as numerous other variables, includingd-party involvement or foreign
entities, could potentially complicate the contuattscenario.

Why to Use Smart Contracts?
Many analysts have identified advantages in smamtracts, which, in turn, promote their
adoption. “The two primary features of “self-exdont and “self-enforcement” have been

13 Electronic Signatures Legality in India (2023 Oxiew), PanDADoC, https://www.pandadoc.com/electronic-
signature-law/india/ (last visited Oct 26, 2023).

14 Ruth Orpwood, “Electronic Contracts: Where We've @Rrom, Where We Are, and Where We Should Be
Going.”

15Zheng et al.supranote 7.

16 N L Gurjar, ‘E-Contracts in India: The Legal Framework, Issues &tallenges6 (2019).”

17 DHANRAJ ET AL., supranote 4.
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viewed as favourable attribute’S. While it is acknowledged that smart contracts rhaye
limitations and may not always be the optimal chaior every contractual situation, the
benefits of smart contracts are numerous enoughgare their utilization in specific cases or
to prompt further refinement and development.

The attribute of self-execution primarily contribatto enhanced precision. Because of the
automated structure, “all the contract's terms expressed conditionally, through if-then
statements.” For effective operation, “all termsl @onditions within the smart contract must
be clearly defined® which reduces the applicability of contract lawctimes related to
errors and misrepresentations.

Self-execution also fosters transparency when dracinis placed on a blockchain. Smart
contracts not only mandate that terms are expli@uitliined but also make these terms
“explicitly visible to different network participas on the specific blockchain.” “The
transaction is monitored and regulated by othewoe nodes within the blockchain,
promoting transparency and minimizing issues rdl&efraud.?°

As contracts would automatically execute when th#ess account is debited and not
refunded, the responsibility for initiating a claimould shift to the company, thereby
reversing the burden of proof. This shift may dliri& not entirely eliminate, instances of

consumer harassment by large corporations withtanotigl resources to support protracted
legal battles. This often coerces innocent conssiiep settling with the company due to
frustration or a lack of financial means to susthia fight, particularly in the case of small

claims.

Further self-enforcement, offers benefits in terofssecurity and the reduction of trust
requirements. Parties don't need to trust eachr bwause blockchain technology ensures the
security of the transactich.Moreover, smart contracts enforce their own rulsone party
fails to fulfill their end of the agreement, the amncontract won't execute the exchange. This
also eliminates the need for an intermediary, @hgwparties to enter into contracts without
relying on trust in each othet?”

18 Tatiana Cutts, “Smart Contract and Consumers,” 12®%. Va. Law Rev. (2019),
https://researchrepository.wvu.edu/wvlr/vol122/ids2

19 Silas Nzuva, “Smart Contracts Implementation, Agations, Benefits, and Limitations”, 9 J. Inf. Edgpl. 63
(2019), https://core.ac.uk/download/pdf/2346774@R2(fast visited Oct 24, 2023).

20 Guest, “The Legality of Smart Contracts in India,ndiaCorpLaw (Dec. 10, 2017),
https://indiacorplaw.in/2017/12/legality-smart-cadts-india.html” (last visited Oct 26, 2023).

21 Joshua Fairfield,Smart Contracts, Bitcoin Bots, and Consumer Proteci1 WASH. LEE LAW REv. ONLINE 36
(2014), https://scholarlycommons.law.wlu.edu/wlaitine/vol71/iss2/3.”

22“Cutts, supra note 18.
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The elimination of intermediaries saves costs. Ha tontext of self-enforcement, “cost
reductions occur at every stage, from negotiatmeriforcement, especially when replacing
judicial enforcement with automated mechaniss.”

These contracts operate without the need for thently intermediaries. Once such terms are
recorded in the Contract, they become immutableyegnting any party from altering the

agreement for their benefit in the future. This intability guarantees that all agreement
details are meticulously documented, ultimatelydfigéng both parties involved. Transactions

executed through Smart Contracts are exceptiosallft due to their software-based nature,
in contrast to traditional contracts that can takeeral days for finalization, signing, and

execution.

Law and the Consumer Protection

The self-enforcement aspect of smart contractgdiasd discussions about their relationship
with traditional contract enforcement through lega¢ans. Some experts have taken the
stance that smart contracts operate independdnthe degal system, contending that they can
function without the need for an overarching lefgaework?* In practice, they are seen as a

technological alternative to the entire legal syste

International Regime

The UNCITRAL Model Law served as the foundation mpehich Canada, the United States,
and various other countries developed their resmedalectronic commerce legislation or
model law frameworks>

US adopted “Uniform Electronic Transactions Act’"HUA). UETA established regulations
governing electronic contracts, records, and sigeat affirming the validity of electronic
contracts and acknowledging electronic signatusearaacceptable method for manifesting
consent in contracts.

However, by 2017, several US states recognizednduessity for tailored regulations to
facilitate the widespread use of smart contractsséquently, states like Arizona introduced
legislation acknowledging the validity of signatsiren smart contracts facilitated by
blockchain technolog¥. Additionally, states such as Vermont and Nevadsseeh laws,
granting explicit legitimacy to smart contraétd.egislation was also enacted to permit the
use of smart contracts as admissible evidencesia abdisputes.

23 Nicolas Cornell & Kevin Werbach, “Contracts Ex Mawh 67 Duke Law J. 313 (2017),
https://scholarship.law.duke.edu/dlj/vol67/iss2/2.”

24 Cutts,supranote 18.

25 Orpwood supranote 14.

26 pPaul Catchlove, Smart Contracts: A New Era of Contract |Jsé2017), https://papers.ssrn.com/
abstract=3090226 (last visited Oct 26, 2023).”

27 Article 5, HB 2417, State of Arizona, 53rd Legislia, 2017 supranote 27.

28 “SENATE BILL NO. 398-SENATOR KIECKHEFER, https://wwweg.state.nv.us/Session/79th2017/Bills/
SB/SB398_R1.pdf” (last visited Oct 24, 2023).
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The United Kingdom is actively pursuing the intdgma of smart contracts into its legal
framework. The UK Law Commission, has initiatedeaearch initiative aimed at proposing
reforms that would provide legal clarity to theliaition of smart contracts.

Smart contracts offer the advantage of enhancingfigence and certainty" while improving
the efficiency of business-to-business transactiddensequently, these efforts aim to
modernize the existing UK legal system to alignhwévolving technology and promote
economic growth?®

Several nations, led by the United Kingdom, inahgdHong Kong, Australia, Singapore, and
Abu Dhabi, initiated the exploration of "regulatosandboxes" for Blockchain innovation
during the early part of the previous dec#déuxembourg's government has legally
recognized Distributed Ledger Technology since 2001July 2020, Luxembourg amended
its laws on dematerialized securities and the pyminancial sector law to further
accommodate the use of Smart Contracts within tHigiancial systeni® Numerous
jurisdictions have established specific laws toutatg e-contracts, and these laws are also
applicable to smart contracts.

India

In accordance with “Section 10 of the Indian Cocitract”, the following conditions must be
met for a contract to be valid: Competence of thetracting parties, Soundness of mind of
the parties, Free and willing consent, Legalitycohsideration and object, Absence of an
express declaration rendering the agreement¥ditie Indian Contract Act, 1872, does not
indicate the presence of the following requisi#svritten contract, unless there exists a legal
obligation for the contract to be in writing or ygical or electronic signature.

Smart contracts serve as a platform for enteritg agreements with parties, whether known
or unknown, and entail potential risks. While smaohtracts may hold enforceability under
Indian law, it is crucial to exercise caution wtagaling with the counterparties. In the event
of a failed transaction, individuals must bear tmsequences individually, as the legal
system lacks a comprehensive framework to regstatat contract®

29 “Bitcoin, Blockchain and Consumer Protection Laws hsights | Holland & Knight,
https://www.hklaw.com/en/insights/publications/20Bbitcoin-blockchain-and-consumer-protection-lawfast
visited Oct 26, 2023).

30 treasuryXL,supranote 5.

31 Laurent Massinon Nickel ChristinalLtxembourg Draft Law on Dematerialized SecuritiekcBchain and
Distributed Ledger TechnologieFECHNOLOGY S LEGAL EDGE (2020), https://www.technologyslegaledge.com/
2020/08/luxembourg-draft-law-on-dematerialized-sgi@s-blockchain-and-distributed-ledger-techno&sgi(last
visited Oct 25, 2023).

82 “What are Smart Contracts and Are They Legal ind®dNbpiA BRIEFING NEws (2022), https://www.india-
briefing.com/news/what-are-smart-contracts-andtheg-legal-in-india-25343.html/” (last visited 0286, 2023).

33 Oscar Borgogno,Usefulness and Dangers of Smart Contracts in Constmasactionsin THE CAMBRIDGE
HANDBOOK OF SMART CONTRACTS BLOCKCHAIN TECHNOLOGY AND DIGITAL PLATFORMS 288 (Cristina Poncibo,
Larry A. DiMatteo, & Michel Cannarsa eds., 2019)ttpls://www.cambridge.org/core/books/cambridge-haudtb
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Indian courts generally require contracts to haweual consideration for validit$*. However,
smart contracts lacking mutual consideration calinbst executed through code. Nevertheless,
if such a contract is breached, Indian courts matyracognize it as a breach due to the
absence of mutual consideration, a fundamentalexienf contract law.

The legality of smart contracts in India permiteithuse, but it does not extend legal
protection to the involved parties in case of lipior damages. This is because there is no
established regulatory framework governing smarttre@ts. The extent of legal assistance
will depend on whether the smart contract alignthwhe boundaries of contract law as
defined in statute.

The legality of such electronic agreements is frthubstantiated by Section 10A of the
Information Technology Act and Section 85A of thadian Evidence Act, as mentioned
earlier®®> Smart Contracts utilize cryptographic coding withi ledger-based system, and they
also rely on digital signatures for authenticateomd secure restricted access. The primary
concern here is that the digital signatures creaisidg Blockchain Technology do not
conform to the authorized forms outlined in theAdt.

Section 5 of the IT Act, 2000 affirms, “the valigibf e-signatures as a means of providing
consent for contract formation, but it mandates tivese e-signatures should be obtained from
a government-designated certifying authority”.

“Section 85B” of the Evidence Act recognizes “tlegdlity of e-contracts, on the condition
that the digital signatures adhere to the provisiohthe Information Technology Act, 2000.
As the IT Act only allows government-certified epsatures, signatures generated through
blockchain technology are considered invalid”. #ecB8A permits the admissibility of e-
contracts in legal courts, but it stipulates thase contracts must align with the IT Att.

The case ointernational Fze. Limited v. Vedanta Aluminium itedf® is a pivotal legal
precedent concerning e-contracts. The Supreme Caued that the “unconditional
acceptance of a contract, whether concluded orailyyriting, or via email, and the mere
absence of a formally signed contract, would ngidade the unconditional acceptance of the
contract or its enforcement?”

of-smart-contracts-blockchain-technology-and-digidatforms/usefulness-and-dangers-of-smart-cotgrac
consumer-transactions/EF1E89AE07194C7F4ECF6BF89A36MB3Dvisited Oct 26, 2023).

34 Electronic Signatures Legality in India (2023 Oxiew), supranote 13.

35 Guestsupranote 20.

36 Mateja Durovic & André Janssen, “Formation of Sm@ontracts under Contract Law, in The Cambridge
Handbook of Smart Contracts, Blockchain Technologgl &nigital Platforms 61 (Cristina Poncibo, Larry A.
DiMatteo, & Michel Cannarsa eds., 2019)", https:/fmaambridge.org/core/books/cambridge-handbook-airsm
contracts-blockchain-technology-and-digital-platie/formation-of-smart-contracts-under-contract-E88@5C0C
4FE5AB265B25697D8107D8D25 (last visited Oct 26, 2023

37 Cutts,supranote 18.

38(2010) 3 scc1.

39id.
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However, the Supreme Court emphasized that protietontract remains necessary, and it
should adhere to the principles established unddiah Evidence Law. Furthermore, the

words exchanged during electronic communicatiorukhindicate the parties' intention to

form a contract.

In a similar vein, the case of Ambalal Sarabhak8. Infraspac¥ offers clarity on contract
law in the context of contracts executed througtisdanedia platforms such as WhatsApp.
Nevertheless, it's important to note that theradsspecific judicial precedent in India that
explicitly addresses Smart Contracts.

Developments and Legal Challenges

Developments

“Based on the Global Opportunity Analysis and Irtdu&orecast for 2021-2026, the market
size of smart contracts was 106.7 million in 2048h a projected growth to 345.4 million by
2026."*! Beyond the aspect of contract enforcement, thibntelogy has the potential to
revolutionize the execution of contracts. Hencds itncreasingly imperative for the Indian
government to take proactive steps in formulatingdelines for the adoption of smart
contracts.

Once these regulatory frameworks are establistemthnblogical solutions and innovations
can flourish, providing highly efficient and codfetive results, ensuring security and
trustworthiness, all without the concerns of lelgbilities for contracting parties. Presently,
regulatory bodies have initiated preliminary efforto comprehend and facilitate the
development and implementation of such technoldgies

In November 2017, the Indian Government establishetHigh-Level Inter-Ministerial
Committee” with the objective of studying the enesige of virtual currencies within the
country. In the course of their exploration of wat currencies, the committee conducted a
thorough examination of the underlying technologlest underpin these virtual currencies.
The primary focus of this investigation was Distitied Ledger Technology (DLTY.While
the committee ultimately arrived at a negative dagion concerning virtual currencies, it
expressed strong support for the utilization of dRithain, a specific form of Distributed
Ledger Technology, in various sectors, includingunance, financial technology, and even
traditional businesses.

The committee did not raise significant concerrgarding the legality of Smart Contracts.
Furthermore, the committee recommended that govembnagencies, particularly the
Department of Economic Affairs, should actively mate the use of technologies like

40(2020) SCC Online 1

41 “Bitcoin, Blockchain and Consumer Protection Lawsidights | Holland & Knight, https://www.hklaw.com/
en/insights/publications/2018/01/bitcoin-blockchaimd-consumer-protection-laws” (last visited Oct 2623).

42 Durovic and Janssesaypranote 38.

43 Alexander Savelyev,Contract Law 2.0: «Smart» Contracts As the Beginnifithe End of Classic Contract
Law,” (2016), https://papers.ssrn.com/abstract=288%t visited Oct 24, 2023).
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Blockchain. In the same vein, the committee sugge#tat Distributed Ledger Technology
could be harnessed to streamline Know Your CustqiK¥C) compliance requirements and
reduce associated coéts.

Legal Challenges

There are numerous legal obstacles to overcomeaebtfis vision can materialize, depending
on several factors:

1. The degree of automation in executing Smart Cotsrac

2. Discrepancies between agreed-upon terms and the Soraract code.

3. Custodial rights and discretion within the Smarh@act and its execution.

Many traditional contract law principles remainenent:

» Contract formation, involving the concept of offand acceptance, applies to Smart
Contracts. Cryptographic private keys, used in Btbain, serve as proof of commitment
and consent. Parties can demonstrate acceptanoeglihrconduct. For example,
transferring control of a digital asset on the Rldwain signifies unequivocal
acceptancé

» Parties opt for an alternative regulation systeims oes not negate their intention to
create legally binding obligations, and mainstrelaw firms advise creating legal
'‘wrappers' for the sake of certaittyCapacity and free consent issues are not adeguatel
addressed by Smart Contracts and Blockchain teagpol

» The main challenge of smart contracts lies in tedimgy written textual clauses into lines
of code that can be integrated into a network stesys. Broadly, there are two types of
smart contracts. Those created and deployed withaedgrresponding enforceable text-
based contract do not pose issues related to ietatipn, as no traditional clauses exist,
leaving no room for multiple interpretations.

» Suspension and termination of Smart Contracts mbsdlenges, as they cannot be
voluntarily stopped by parties, central entitiesurts, or supervisors, even in cases of
changed circumstances or party intént.

» Enforcing smart contracts raises long-term isseésted to contract law principles. For
instance, the principle of privity of contract, covon in common law, bestows rights and
duties exclusively upon the contracting partiesisBang this principle on Blockchain
platforms is challenging, as all transactions arblip and accessible to all permissioned

4 Gregory M. Megaw, Phishing within E-Commerce: Reducing the Risk, Ingirgp Trust (2010),
http://vital.seals.ac.za:8080/vital/access/man&gayository/vital:11131?site_name=GlobalView&exact=sreat
0r%3A%22Megaw%2C+Gregory+M%22&sort=sort_ss_title%@ast visited Oct 26, 2023).

45 Nzuva,supranote 19.

46N L Gurjar, “E-Contracts in India: The Legal FranmW, Issues and Challenges”, 6 (2019).

47 Nicolas Cornell and Kevin Werbacsipranote 23.
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Blockchain user® Consequently, meeting all the conditions outlif®dcontract law
remains a complex task.

« Parties may struggle to anticipate all scenarias Gode in advance. An approach could
involve legal requirements for parties to use tkeys to terminate the contract, leading to
traditional litigation if self-execution ceases. m&t Contracts must adapt to these
requirements, potentially involving certificationdies and statutory protectiofis.

* Additionally, the lack of clarity on ownership andrisdictions poses difficulties,
particularly in long-term contracts with multipleayments spread over an extended
duration. For instance, when large conglomeratekifiarent cities engage in mergers and
acquisitions, the absence of well-defined goverrtnmegulations presents obstacles for
these companies when using Smart Contracts.

Although significant challenges exist, Smart Cocisaand Blockchain have the potential to
transform contract law and consumer protectionswéi@r, achieving this transformation
requires creative solutions and legislative adjesttsto address complex legal issues.

The legal framework should establish that any paggrieved by the autonomous execution
of a smart contract is entitled to a prompt appeateedure, and the onus of proving the
absence of fraudulent conduct must rest with theendominant party. To mitigate concerns
regarding the enforceability of void and unlawfohtracts, the law must mandate that authors
of smart contracts obtain an official license frtdm relevant regulatory authority. Any smart
contract authored by an individual lacking the isi@ license should be rendered null and
void, and such an author should be subject to legaictions, potentially including
imprisonment.

The regulatory body should also possess the atyhorirevoke the author's license in cases
where they draft a smart contract that enforcedlegal agreement, and the author should
face criminal charges if they intentionally compeaseillegal or null contract. To prevent the

enforcement of contracts deemed anti-competitigreements of this nature should be
classified as illegal contracts. It should be cdddlayy for the smart contract's code to be
translated into a human-readable contract at thenenb of execution, with the same

translation provided to the less powerful partyimgithe contract execution and submitted to
the court in instances of contractual disputes.

Conclusion
The adoption of Smart Contracts and Blockchain ¢aédrve as an effective solution as
consumers already grapple with legal terminology l@mgthy contracts. The most significant

48 “Smart-Contracts-Blockchain-—Evolving-Jurisprudeieéndia.pdf,” https://calr.inwp-content//uplod@§21/
01/Smart-Contracts-Blockchain-%E2%80%93-Evolvingshmidence-in-India.pdf (last visited Oct 26, 2023).
49 “Council Directive 93/13/EEC of 5 April 1993 on uirfderms in consumer contracts”, 095 ©J1993),
http://data.europa.eu/eli/dir/1993/13/oj/eng (\asited Oct 25, 2023).
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challenge appears to lie in crafting these intecabntracts and ensuring that consumers
comprehend the agreements they enter into, there genying that the integration of smart

contracts has the potential to be revolutionary eodld lead to substantial reductions in

overhead costs amounting to billions of dollarsn@taneously, it can enhance the overall

security of various processes.

However, concerns on the regulatory front pergiatticularly in India, where there is a lack

of detailed regulations pertaining to smart coriaéchieving widespread adoption of this

technology may necessitate government amendmentisetstatutes if specific regulatory

measures are not enacted. Moreover, in terms cdlitliéy to encode certain types of clauses,
industries should make efforts to establish a cletarpretation for clauses that might be
perceived as ambiguous. Despite the enhancedesftigiof these contract forms compared to
traditional contracts, there is currently no essdlgld legal framework in place to govern
them. In 2018, the Telecom Regulatory Authorityrafia released a notification defining the

term ‘Smart Contract.’

However, beyond this notification, Smart Contradtasve not been acknowledged within the
entire Indian legal system. Nevertheless, the mdegulatory framework has lagged behind
technological progress, failing to establish ridesl regulations to oversee these innovations.
Consequently, consumers may face challenges. Wimiesed consumers who have entered
into such Contracts seek legal remedies, they emneouuncertainty regarding the
enforceability of these contracts in a court of .Idtnis now imperative for these contracts to
be formally recognized and encouraged by the Indiovernment. Such recognition is
essential to eliminate obstacles hindering techgiok advancements that have the potential
to stimulate our industrial sector and provide tgeaecurity and insurance to consumers.
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Misleading Advertisement in India: Is the Contempoiary
Framework Sufficient? A Critical Analysis

Shubhankar Paut

Abstract
It is hard to conceive of modern life without adisments and a consumerist society. In today'scotmected
world, a corporation or its products' public imagarcmake or break it. Advertising's key aims arecating
consumers, swaying their ideas, and keeping theymtsdand services in their thoughts. Marketing aimsaise
interest in a company's goods or services amongnpiai buyers. Therefore, advertising aims to do tiaings: get
people interested in the advertised products ang ghem the tools they need to make informed peesha
However, advertising has been panned for variousoes, including the fact that it pollutes peopleigds
intellectually and morally, is sexist, promotes inéul items, wastes resources, and is dishonest @mipulative.
Today's business sector has an ethical challengkarform of deceptive advertising, which can aféectsumers
and competitors. Misleading advertising is becomangncreasing problem. Advertising today inciteslesirable
and divisive attitudes and actions, such as classciousness, materialism, and ostentatious spgnbhile laws
ban overtly misleading advertising, proving morétteiforms of deceit can be challenging. Therefarisleading
advertising and the means to counter it are of pawant importance to the modern economy. Strictgulegions
on the media and improved critical discernmentrtiag for media consumers are both necessary foeféettive
defence against deceptive advertising. After tyieflamining the lack of efficacy of the currentidmdlegal and
regulatory framework in dealing with the challengess@d by the menace of deceptive and misleading
advertisements, the research paper contends tlthé Imeeds to improve its regulatory strategy inertb curb
deceptive marketing. It also claims that numeroasons have strengthened their legislation and sigdtt of
advertising throughout the last decade. This pagdeo certifies specific suggestions that, if immated, would
have far-reaching consequences.

Keywords: Consumer Protection Act Amendment 2019, Misleadidgertisement, Consumer Rights,
Communication, Potent Customers, Efficiency of fheatured Product, Reality Check, People's
Feedback, etc.

Introduction

Commercial advertising has evolved into an insdgareomponent of marketing strategy and
consumer culture. In this age of globalizationisitvidely acknowledged as a driving force
behind the free market economy. The concept ofsaorer sovereignty” is an integral part of
the modern period, and its proponents say thatrasements are suitable to customers
because they provide vital information to consumarsich is essential to the concept of
"'consumer sovereignty."

The vast majority of countries have recognized timportance of advertising to the
functioning of the current economic system andgitmevth of the market, and as a result, they
have granted it the status of free speech. If dase ethically, advertising can be a helpful
tool.

1 Research Scholar at Raiganj University, Uttar Dimajr, West BengalEmail- shubhankarp2@gmail.com



Page24 Shubhankaruta

However, this prerequisite must be met. The istumyever, emerges when advertisers
employ dishonest and fraudulent advertising strasegntending to recruit customers by

alluring them with incorrect or misleading inforrimat about the items, their attributes, and
the utilities they provide. False and misleadingeatising violates a consumer's "right to be
informed" and hurts both the consumer market aedcimmercial brands of businesses that
are in direct competition with the advertiser.

Since the primary purpose of advertising is to gainterest in a good or service, the manner
in which they sing the praises of the item beingeatised is likely to be embellished in some

way. Nevertheless, when it goes further than thdtiatentionally communicates a lie or tries

to falsify facts in order to mislead the targetiaunde, then it becomes inappropriate.

Misleading Advertisement: Meaning and Contours

With advertisements, customers can be educatedjimomd, and reminded of important

information. As a direct consequence of this, themints of view and attitudes have

undergone substantial development and improverhlentever, if an advertisement:

» delivers untrue assertions about the goods or

* wants to induce disarray by utilizing its preseptabr

* is designed to deceive or is likely to delude thestimers to whom it is addressed or

» demonstrates prospective assurances regardingetfierppance of their merchandise,
which are hyperbolic to such a degree that whathigrtised cannot convey; or

» seeks to disguise the ill effects of the produelthdrately;

and when such falsehood or fabrication has the npateto mislead consumers, the

advertisement is considered misleading. For ingtaaie example of misleading advertising is

a commercial for cooking oil that suggests its comsrs will not experience heart problems

so long as they stick to using that oil. Againwibuld be misleading to advertise a water

purification technology that just screens for baatéand not viruses) as producing completely

safe drinking water.

There is a high likelihood of being misled by thesklvertisements because they present an
erroneous impression or utilize confusing languddmerefore, to a rational guy viewing the
commercial, they are not merely an immaterial dandgther the stated or unstated
interpretation of the advertisement would be fatsemisleading. Customers' "right to be
informed" about the quality, quantity, purity, aedfety of the product or service they are
purchasing can be negatively impacted by inaccumatemisleading advertising, the goal of
which is to convince customers to engage in comiget@nsactions they might otherwise
refuse.

The phrase "right to be informed" refers to theursgment that consumers have access to
factually correct and reliable information regaglthe goods and services they purchase and
utilize in their daily lives. In order to make adueated purchase decision, consumers have a
right to receive complete and accurate informagibaut the product or service.
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Therefore, in economic terms, "market failure" ascwhen incorrect and misleading
advertisements produce information asymmetry, wischot adequately addressed through
legal and regulatory authorities. When markets daié to information asymmetry, it has
unanticipated and undesirable effects and hindherability to compete.

Consumers' rights are also negatively impacted whisteading advertising causes them to
make poor financial decisions. This type of marigtior pharmaceuticals and food products
has a major negative effect on people's healthreTidl be irreversible harm to consumer
welfare, consumer rights, and market efficiencthd circumstance persists without adequate
legal and policy-based intervention measures.

National Framework on False and Misleading Advertisment

The Indian government has enacted several lawsjppdinted several regulatory authorities

to protect its citizens against misleading advieidisand sales tactics. The following

legislations of India have dealt with misleadingedising comprehensively:

e "The Drugs and Magic Remedies (Objectionable Adsemtents) Act, 1954"

e "Cable Television Networks (Regulation) Act, 1995"

* "Food Safety and Standards Act, 2006"

e "Drugs and Cosmetics Act, 1940"

¢ "The Bureau of Indian Standards Act, 1986"

* "The Infant Milk Substitute, Feeding Bottles andaimt Foods (Regulation of Production,
Supply and Distribution) Act, 1992 and the InfanilkMSubstitute, Feeding Bottles and
Infant Foods (Regulation of Production, Supply &mstribution) Amendment Act, 2002"

» "Cigarettes and other Tobacco Products (ProhibitioAdvertisement and Regulation of
Trade and Commerce, Production, Supply and DidtabuAct, 2003"

¢ "The Consumer Protection Act 1986 and ConsumeeBtion Act Amendment 2019"

According to the "Consumer Protection Act 1986"e tlprimary law, "misleading
advertisement,” is defined as an unfair trade mactWhen a consumer forum finds a
complaint of misleading advertisement, it has thiharity to require the advertised company
to take down the commercial, pay compensation,ssud correctional advertisements that
mitigate the effect of the misleading advertisenarihe advertiser's expense. The Drugs and
Magic Remedies (Objectable Advertisements) Act,1984 prohibits pharmaceutical
commercials that contain any information that corsva false impression of the genuine
nature of the drug, generates false statementst dbewdrug, or is otherwise misleading or
untrue. Section 24 of the Food Safety and Standactis2006 says,No advertisement shall
be made of any food which is misleading or decgigncontravenes the provisions of this
Act, the rules and regulations made thereunder

The "Bureau of Indian Standards (Certification) Ratjons, 1988" Rule 7 (1) (l), (g) and (h)
prohibits misleading advertisements. The regulatitmt SEBI, TRAI, and IRDA created
each have their unigue manner of defining what ttioss misleading advertising. The SEBI,
TRAI, etc. are all independent regulators havirgjthisdiction to consider complaints related
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to their respective industries and impose penalsgsilar to what Consumer Courts do for
claims concerning misleading and deceptive adwegtisubmitted under the Consumer
Protection Act.

The several courts and independent bodies that makedia do not adhere to a single set of
criteria or standards that can be used to idemtisleading advertising. The courts in India
have decided that it is not automatically unethimalllegal for a merchant to display his

wares in a manner that is extremely passionatesilggsexaggerated, and obviously biased
against them. Similarly, no regulation governs do¢y of celebrities who advocate a brand
through dishonest or false advertising. Howevemsamers in other jurisdictions have

recently initiated novel legal claims against cdlgbendorsers of products and services,
claiming that they were injured due to relying ba endorsements.

Misleading advertisements in India are also moadoand supervised by the "Advertising
Standards Council of India" (ASCI), an independeot-for-profit body with no legal
enforcement of its decisions. The ASCI promulgadétbde of Self-Regulation in Advertising
to curb advertisements' potentially harmful contehtconsumer or enterprise can file a
complaint with ASCI if they believe an advertisernetolates the code or is potentially
inaccurate or misleading. Consumers are encourtgeebort anything they perceive to be
dishonest, deceptive, or unethical advertising 8CAs commercials. Advertisements released
regularly by ASCI state, "If an ad is wrong, welwit it right; if an ad is misleading, we will
set it right; if an ad is dishonest, we will setright.” No matter where it was created or
published, if an advertisement is aimed at Indiansamers in India, it needs to stick to the
ASCI code. However, implementing the ASCI codedsabligatory in any way.

The Inadequacy of the Existing Legal and Regulatoryrramework in India to Confront

the Challenges

A commentary examining the effectiveness of the present framkewor preventing
deceptive advertising has made the following olzg@wa: "[T]hough comprehensive legal
framework for the control of unfair, deceptive, anisleading advertising in India exists, the
practice continues almost unabate&ince 1984, when provisions to prohibit unfaade
practices were incorporated in the "Monopolies &webtrictive Trade Practices Act”, the
MRTP Commission is said to have made judgementramnd 1,500 cases of misleading and
deceptive advertising.

In most cases, the Commission took a firm stancehese instances, issuing "cease and
desist" orders or accepting undertakings from redpots in accordance with Section 36D(2)

2D P S VermaRegulating Misleading Advertisements: Legal Priavis and Institutional Framework,
Vikalpa:The journal for Decision Makers(April, 2001
https://journals.sagepub.com/doi/abs/10.1177/026829010205
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of the MRTP Act that the unfair advertising actvih question would be terminated and not
repeated in the future.

The number of cases that are brought before theW@oar Courts, which were established as
part of the Consumer Protection Act, has also asmd during the past several years.
Nevertheless, despite the possibility of legal @edragainst unethical advertising, the stream
of misleading and deceptive commercials in the medntinues unabated. Rarely, the MRTP
Commission or Consumer Courts have ordered an tiehbferto take down a misleading
advertisement and publish a rectification advemtiset in line with the Acts.

The amount of time it takes for consumer courtsstue remedies and for appeals to be
handled is another important concern that has taddeessed. Famous consumer activist Smt.
Pushpa Girimaji used the seminal casdBofldhist Mission Dental College and Hospital v.
Bhupesh Khuranato illustrate the issue. Eleven kids brought teduit, but there may be
many more victims who did not. It took fifteen yeand the loss of academic time for those
eleven students to finally win their cdse.

Retired Indian Supreme Court Justice Ashok Bhaentg spoke about the successes and
failures of the Consumer Protection Act, notingt thehas not done enough to address the
problem of misleading advertising. According to hiconsumer courts lack the authority to
probe allegations of deceptive advertising andréseurces to regulate the industry. He also
said that the Law in India is entirely inadequatgarding the question of accountability for
celebrity endorsement of firms and products thagage in fraudulent and misleading
advertising’

Similarly, the Parliamentary Standing Committee &€pon Proposed Amendments to
Consumer Protection Act has observedhe Committee finds that there are innumerous
service providers such as Airlines, Communicatiogustries, Utility Industries, Banks and
other agencies/institutions who are not providingaivthey are supposed to. Most of the
agencies/institutions/ service providers are bafapthe consumers by making tall and false
claims through misleading advertisements (electraamd print media) and due to which
exploitation and suffering of consumers are rampahere are no stringent laws to deal with
such kind of misleading advertisements. The Coemrigtels that as amendment in the Act is
under way, there is a strong need to warn the ades to refrain from publicizing such
misleading advertisement, which fall under unfeade practices®

3 Buddhist Mission Dental College and Hospital v. Bash Khurana, (2009) 4 SCC 484.

4 Pushpa GirimajiMisleading Advertisements and Consuneamsumeraffairs.nic.in (Aug. 28,2023.10.00 AM),
https://consumeraffairs.nic.in/sites/default/fifdsfuploads/misleading-
advertisements/misleading_advertiesment_and_con$t2086281%29_0.pdf.

5 Justice Ashok Bharlpaugural Speech at the National Conference on 25syefConsumer Protection Act:
Challenges and the Way Forward in 25 Years of Consifmgtection Act Challenges and the Way Forward 5
(Ashok R. Patil ed., 2014)

6 Twenty Sixth Report of the Standing Committee ond;d@onsumer Affairs and Public Distribution (15thkLo
Sabha, New Delhi, 2012-2013), https://eparlib.nibandle/123456789/64213?view_type=browse.
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In 2012, a voluntary consumer organization calleohgtimer Unity and Trust Society
compiled and disseminated a study titled "StatusLaiv Enforcement for Misleading

Advertisements in India." The report concludes tHaspite the fact that the Consumer
Protection Act and various other pieces of legistatcontain mechanisms to deal with
deceptive marketing, there are still very few ditwa in which a complaint of this kind has
been lodged.

The main deficiencies emphasized in the reporttlaeeineptitude of legal and regulatory
bodies in investigating and prosecuting complaaftsiisleading advertisement, the excessive
delays in pronunciation of the final judgment, ahd reality that self-regulation does not
replace statutory legislation. Although self-redioila is commendable, the gap between a
claim not supported by facts and the implementatbrcorrective steps is too large and
cannot be tolerated.

Based on the data presented above, it is clearind&'s current legislative and voluntary
attempts to combat misleading advertisements haalynfailed. There has been very little
success with the legal structure. It works wellsime contexts but fails spectacularly in
others. At the moment, there is a significant bagldf complaints in India against misleading
advertisements in the print and online media.

There is a low volume of complaints about deceptdeertising brought before courts or
independent regulators across the country becaudseneaiffective investigation and
punishment. Furthermore, there is no universal eagemt on what constitutes "false and
misleading" advertising. Currently, "false and mé&ling" advertising is defined in a variety
of ways by various rules and regulations. Theral$® no consistent criterion used by the
courts to decide whether or not an advertisemendeiseptive. Today, many deceptive
commercials fool consumers, and the regulatorsdial are not doing enough to address the
issue. The gaps are primarily in the execution.

Furthermore, there is no preventative oversighHialde advertising. It is impossible to detect
deceptive commercials unless complaints are filé@te self-regulatory body's main
accomplishment is halting several forms of advigidong after the campaign has ended.
The offender is often allowed off the hook afteiting an apologetic letter. The current self-
regulation approach (ASCI) likewise falls shortsoffficient and adequate. Fewer complaints
are filed because fewer people are aware of thgleanh mechanism. The advertising code is
outdated and cannot adapt to new trends; the @osesainly receptive in its approach and
takes longer to take a final call.

7 Consumer Unity & Trust Society (CUTSHBtudy on the Status of Law Enforcement for Mistegndi
Advertisements in India and its Impact on Consumetgs-cart.org (Aug. 28,2023.10.00 AM), http://euts
international.org/cart/pdf/Study_on_the_Status_afvLEnforcement_for_Misleading_Advertisements_inidrm
df.
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The government has recently taken several proantieasures, including the constitution of
an Inter-Ministerial Monitoring Groupl17 to improtee monitoring of deceptive advertising,
the launch of a web-based complaint resolutionesysto address complaints about such
advertisements and the introduction of a proposal to amend thasmer Protection Act in
order to establish a federal regulatory authoritithwbroad regulations governing
making. However, due to the complexity and disgihthature of the various laws and
regulators, these attempts are either short-livedursuccessful. A more comprehensive
strategy, spotlighting consumer rights, is needeichédiately to fix the current situation and
solve the problem. India needs a unified law wittirggle regulator that follows international
best practices.

International Framework on False and Misleading Adwertisement

The problem of regulating advertisements presestshatantial obstacle to overcome in legal
terms. Despite this, most jurisdictions have codetl that it is necessary to apply some
advertising control. Inthe past decade, nationsaedund the world have taken unique
approaches when it comes to regulating the adirggtisdustry. The method by which the
United States of America regulates advertising ne @f the most striking features of
consumer protection programs. The "Federal Tradenr@iesion" acts as the principal
institution in the model. Over the years, the oigation has developed a widely accepted set
of rules for regulating due to increased complexitythe evaluation of advertising and its
effects.

The portions of the Competition Act that deal withlse or misleading assertions and
deceptive marketing tactics are supervised by thengetition Bureau of Canada, which is
also responsible for ensuring that advertisemerastrathful. A general restriction against
making assertions that are materially false or eaiding is included in the provisions of the
Competition Act in Canada. The Council of the Ewap Union has acknowledged that
"advertising, regardless of whether or not it indsi@econtract, affects the economic welfare
of consumers.'This has resulted in the European Union adoptingjrective to regulate
misleading advertisements.

The EU Council has also decided that there arestimbken it is necessary to eliminate
misleading advertisements before they are evemagetbto the public. The European Union
has initiated a program to implement its policy the protection and information of
consumers. In addition, the Consumer Protectiom fumfair Trading Regulations of 2008 are
the fundamental laws that oversee the system itJtlieed Kingdom. The United Kingdom
has pioneered a novel approach to the regulatiomusinesses, which it refers to as
"mandated self-regulation.” Under this model, aforéfis made to "make associative, self-
interested collective action contribute to the aghiment of public policy objectives." The
methodology used in the UK is an example of commgnidelegation with improved
accountability achieved via the use of indepenttard parties.

8 Department of Consumer Affairs, Government of énldiunched web portal named GAMA (Grievances Adains
Misleading Advertisements) in March 2015, http:ifgagov.in/Default.aspx.
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The employment of celebrities in India's advertisindustry is nothing new, but there have
been hardly any documented harm done to consumersdheir induced dependence. There
is no precedent in the law regarding the respditgilif celebrities for the deceptive and
misleading advertising of products they endorsderAhtively, in the event of harm to
consumers' legitimate interests, the "Guides Conogrthe Use of Endorsements and
Testimonials in Advertising" issued by the "FedéFedde Commission” in the United States
or the "joint and equal responsibility" liabilityrgvisions of Chinese law are much more
effective. By virtue of these provisions, customees) sue celebrities and other well-off
defendants for damages after suffering losses bedaey trusted the recommendations.

Recent Developments

Consumer Protection Act, 2019

In order to harmonize consumer protection laws sxciladia and better safeguard consumer
rights, the "Consumer Protection Act, 2019" wasctathto replace the "Consumer Protection
Act 1986". Among the highlights of the revised Aate a "Central Consumer Protection
Authority" (CCPA) tailored to the requirements ainsumer redressal commissions, stringent
guidelines for e-commerce and e-service providéess flexibility of seeking a court hearing
via videoconferencing, and severe repercussionmisleading advertisements. This Act is a
practical response to the needs of Indian consuinetle age of e-commerce and online
purchasing. Because of their negative effects amiegoas a whole, abuses of consumers'
rights, unfair trade practices, and misleading dthements are all subject to regulation under
the Act.

According to Section 2 (28) of the Act

"misleading advertisement in relation to any prodoctservice means an advertisement,
which— (i) falsely describes such product or sexyvimr (ii) gives a false guarantee to, or is
likely to mislead the consumers as to the natusbstnce, quantity or quality of such
product or service; or (iii) conveys an expressroplied representation which, if made by the
manufacturer or seller or service provider thereefuld constitute an unfair trade practice;

or (iv) deliberately conceals important informatjbn

It sets the precedent for how the Indian judicidtem would deal with cases involving

misleading advertisements. This Act leverages timtieg decentralized public administration
structure while creating a separate appellate aitghdhe District Collector is authorized to

investigate complaints of probable infringements camsumers' rights due to misleading
advertisements and to submit a report to the COQl8yant to Section 16 of the Act.

If the CCPA determines that a commercial is midiegr otherwise violates consumers'
rights, it may issue a cease-and-desist order @¢ordlevant endorser, trader, advertiser, or
manufacturer in accordance with Section 21, sulmsedt of the Act. The Act also gives the
CCPA the authority to impose fines for violatiorfsttoe same. A fine of up to INR 10 lakh
and/or two years in prison is envisaged. A subseigoiéence may result in a fine of up to 50
lacks INR and up to five years in prison. The CCP#&n order the offender to issue
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rectification advertisements to counteract the icbpd misleading advertisements and stop
the spread of the misleading commercial.

Guidelines For Prevention of Misleading Advertisemets and Endorsements for
Misleading Advertisements, 2022

As an exercise of the powers entrusted to it byti@®ed8 of the "Consumer Protection Act,
2019", the "Central Consumer Protection Authoritgs, as of the 9th of June, 2022, issued
the "Guidelines for Prevention of Misleading Advegtments and Endorsements for
Misleading Advertisements, 2022". The Implementafiiate for the Guidelines is June 10th,
2022. The guidelines have been issued with thentiote of preventing misleading and
fraudulent advertising and safeguarding the interelsconsumers.

The standards are fairly extensive. These Guidglmeaden the scope of the existing rules by
setting out the particular criteria of what is guedle and what is banned. Although the
"Consumer Protection Act, 2019" already provideaegal measures for the prevention of
misleading advertisements, these Guidelines bro#tuderbreadth of the current regulations.
The principles are intended to protect consumeosnfibeing misled by untrue claims,
overstated commitments, incorrect information, d&rsdidulent claims. Consumers have a
number of rights that are being violated by thesmmercials, including the right to be
informed, the freedom to select, and the right & pvotected from potentially harmful
products and services.

In addition, novel concepts about "bait advertisetsig "free claims advertisements,” and
"children-targeted advertisements" have been imduch the Guidelines. Furthermore, the
consequences for disobeying the Guidelines aret spgl in detail. When it comes to
misleading advertisements, the CCPA has the atghtorilevy fines of up to 10 lakh rupees
against producers, advertisers, and endorsersielevent of repeated violations, the CCPA
reserves the right to levy a penalty of up to fiftikh rupees. The Authority has the power to
prevent the endorser of misleading commercials fnroaking any endorsements for a period
of up to one year, and for consecutive violatidhs, restriction can be extended to a period of
up to three years.

Recent Awards by Consumer Disputes Redressal Forum

Recently on 30th day of July 2022 "CONSUMER DISPISTREDRESSAL FORUM at
THRISSUR" in Saudhamini.P.P Thottiparambil House®bor,Thrissur v. Kairaly Ford
Kerala cars Pvt Ltd, represented by Managing Diared®uzhakkal, Thrissur & Ford India Pvt
Ltd, Rmz Millenia Business Park,Chennai represebtetlanaging Directo? awarded 3.10
lakhs compensation to a car owner who complainatittie car was not offering the mileage
as advertised. According to the findings of theurorthe real mileage was far lower than the
number of 32 kilometres per litre that was advedisAccording to what the court decided,

9 Saudhamini.P.P Thottiparambil House,Chewoor,Thriss Kairaly Ford Kerala cars Pvt Ltd, representsd
Managing Director, Puzhakkal, Thrissur & Ford Inéat Ltd, Rmz Millenia Business Park,Chennai represent
by Managing Director, CC 717/15 filed on 21/11/2015.
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the "misleading advertisement highlighting an exagted mileage" constitutes an unfair
business activity.

Again on 10 day of August 2022 in VLCC Health Care Ltd v. Skjay Aggarwal®,
"STATE CONSUMER DISPUTES REDRESSAL COMMISSION, Uat. CHANDIGARH"
has ruled that misleading or fraudulent represimsatmade concerning diet and exercise
programs constitute unfair trade practices. Theaedent engaged in VLCC's weight
reduction program (A)+(B) in March 2015 and paidimitial charge of Rs. 50,000 to shed 5
kilos of body fat and 4 inches off her waistline3f days. It appears that nothing came of
respondent's attendance at the sittings of VLCC.

The respondent contacted VLCC to express his dmappent that he had not lost any weight
after 30 sessions and had only been able to I&#edram with rigorous dietary management.
The respondent was shown a high-priced, importedhina by VLCC in an effort to
convince him to undergo the therapy. Respondemtesigip for the program and paid an
additional Rs.28,000 on March 31 because of thd&80money-back guarantee. However, the
respondent took the matter to court after notiamagimprovement in his or her weight or
waist circumference.

The State Commission, in rejecting VLCC's appeathef District Commission's order to
return the complainant the full amount of the pemgrfee plus compensation for emotional
distress, made the following observation:

"The act of the appellants of giving false assurance one hand by way of misleading
advertisements and on the other hand, obtainindadation from the consumers qua no
guarantee/assurance regarding the result and ouécofithe programme, is a clear example
of unfair trade practices adopted by them, for whifie consumers (respondent in this case),
could not be made to suffer at the hands of thelgms."

Conclusion and Suggestions

The problems caused by "false and misleading adeerents” in India are incapable of being
solved by the prevailing framework that includesesal laws and authorities. A holistic
strategy is needed in India. The emerging conseissiigt a regulatory policy model should
be developed implementing comprehensive legislatltat aims to strike an equilibrium
among voluntary restraint, self-regulation, and engestrictive regulatory provision as and
when required, and that does away with the curseneral legal and regulatory systems.
However, the advertising business as a whole id Wha to be regulated, not the bad actors
inside it. Education, prevention, and punishmeatadr necessary tools in the fight against the
scourge of misleading, fraudulent, and obnoxiowsHusing.

10VLCC Health Care Ltd v. Sh. Vijay Aggarwal, Appeal .Nd@ of 2022 (MANU/ SF/0082/2022).
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Streamlining efforts can be aided by following theited Kingdom's lead and consolidating
numerous laws into a single, all-encompassing t&atll parts of the legislation should
consistently have the same framework for definemgninology. All parts of the bill must be
consistent, and the table of contents should makses This simplification drive would make
it easier for legislators, administrators, lawyensd financiers to interpret and apply the law.
The law must be applied consistently, eliminatimg &nconsistencies that may have existed
previously, and repeal any preexisting laws thay rhave contributed to the problem by
leaving loopholes or duplicating efforts.

The proposed Indian legislation must follow the Ebuncil and UK example by requiring the
identification and, if deemed acceptable, protobitiof misleading advertising before
publication. The law should provide a regulatoegime that balances companies' "right to
advertise” and consumers' "right to be informedle Tlegislative and organizational
framework should have a legal system of respoiitgifor the regulators and offer clarity of
objectives, authority, and responsibilities. Cargstrbe taken to guarantee that customers who
are aggrieved by advertisements have access tapesilow-cost, efficient, and efficacious
remedy under the suggested comprehensive legislagulating advertisements.

The emphasis of this fresh strategy should be Brcestrol and creative pursuits. The ASCI
mechanisms need to be robust. More power shoulgtdrged to ASCI to ensure its decision
is followed every time a violation is reported. teed of taking different approaches,
government agencies should work together to cieeatdfied code and advocate for the use of
the ASCI standard in the advertising industry. TABCI code should be extensively
disseminated, its language should be user-frieratig, the mechanisms for filing grievances
ought to be streamlined.
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The Guardian of Consumers: Unveiling the Power and
Perils of Artificial Intelligence in Consumer Protection

N S Nidhtt
&
Sanjana Yatish

Abstract
The proliferation of artificial intelligence (Al)ni the digital era has had significant implicatiofer consumer
protection. While businesses are leveraging Aletidr understand and influence consumer behaviamasgerns
are mounting regarding the potential threats posedconsumer privacy, autonomy, and overall well-gein
Businesses' capacity to gather and analyse enorwolusnes of personal data has brought up concebmaitthe
necessity of consumer empowerment and regulatotggtions. Despite existing laws, enforcing consurigdtts
remains challenging, largely due to the lack of asveass about data techniques employed by businebses.
address these concerns, a paradigm shift is nepgsemphasising consumer empowerment alongsidetiegfec
regulation. This paper argues that Al can play aiaial role in empowering consumers and organisations
enabling them to protect their rights, ensure pdyaand avoid unfair business practices. The inadey of
current legislative efforts and the need for a coghgnsive framework for protecting consumers inréiam of Al
are highlighted. The paper emphasises the impoetaofcfostering collaboration between domain spesigli
technologists, and legal experts to develop Al iapfibns that go beyond data-driven methods andriparate a
sound understanding of legal principles. Moreovestresses the importance of encouraging companiesploy
Al not only for profit maximisation but also fortémnal compliance with consumer protection laws. Rt&t risks
and difficulties of using Al widely for consumer feaiion are also listed in the paper. Issues sushdata
protection, privacy, discrimination, price differation, manipulation, and market concentration dnighlighted,
underscoring the need for privacy-by-design pritespand ethical guidelines in Al development. Addétlly, the
paper advocates for the expansion of non-discritionalaws to cover potential biases arising from Al
applications. In conclusion, the paper advocatesdgaradigm shift in the approach to consumer potion,
emphasising the need to view consumer exploitatioa eriminal offence. It calls for the establishinehonline
grievance redressal units equipped with Al capabgitand stresses the importance of stringent piesaid deter
exploitative practices. Overall, the paper underssothe urgency of integrating Al-driven solutioingo the
framework of consumer protection, thereby ensurifgaiance between technological advancements andagthi
considerations.

Keywords: Ethics, Consumer rights, Al, Consumer protectnivacy, etc.

Introduction

In the digital age, artificial intelligence (Al) ¢bnologies have entered every aspect of
our lives as consumers. Businesses are using Alvesy to comprehend and affect the habits
and behaviours of their customers. The public isob@ng more conscious of this activity,
which has been viewed with growing concern and etgxas posing hazards to consumers'
privacy, autonomy, and well-being. The massive tjtias of data that businesses can gather
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Email- nidhisapnesh8484@gmail.com
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and analyse about the behaviours and persona thihdividuals enable them to anticipate
and manage the behaviour of their customers. Tdéohmes about big data robotics and
algorithms are being examined from the standpdimirotecting customers under the general
heading of artificial intelligence. Several lawsthvere passed throughout time to safeguard
consumers and data subjects are now under consitterdt is challenging for customers to
assert their rights and fight any possible wronggoOne of the main causes of this failure is
that customers find it hard to identify unfair degal behaviour as they don't know what data
techniques businesses use. All things considered, safeguards must be put into place
immediately. A shift in perspective is requireddampowerment of consumers must go hand
in hand with regulation.

At this point, artificial intelligence (Al) has thpotential to be extremely important in
advancing technologies that empower customers hed brganisations by helping them
protect their rights, maintain their privacy, anaia unfair business practices. It is necessary
to remove the challenges consumers and regulatdhpugties face in enforcing the law, not
to create tools that represent substitutes for it.

Rather, a true efficient counter-power of consunagiainst producers and facilitators must be
established. To do this, several people must gbepnd spend a great deal of empowerment-
related work. Domain specialists should, first ihfstart a collaborative conversation between
technologists and attorneys. In addition, schokamsl researchers need to work toward
utilising modern Al technologies for the benefit@fnsumer agencies and organisatias,
well as individual consumers. Additionally, compasicould be encouraged to employ Al not
just to increase revenue but also to internallyckHer adherence to consumer laws. It will
take innovative technologies that are relevanbtiedy to create such a process.

Specifically, we contend that Al that empowers coners need to go beyond merely data-
driven methods; it needs to be able to improveatibty to reason and learn from prior legal
knowledge—enabling Al to leave academic laborasoaird find its way into the lives of real
customers and non-profit organisations operatinth@é market. These include encouraging
cooperation between academics and industry proiesis, developing creative financing
models, and, in general, altering how society viewtdicial intelligence's relationship with
customers.

Causes

Disappointing Use of Technology

In the modern era of technology, machines effelstiveplace human labour daily. Not only is
the industry replacing itself, but family affaireeaas well. Automation is advancing at a rapid
pace in industrial affairs, particularly in manuiaing operations. This includes the Internet
of Things (loT), cloud-based computing, artificiatelligence (Al), Smart Factory, and more.

3 Hunt, S. (2018) Available on https://competitioderarkets.blog.gov.uk/2018/10/24/cmas-new-data-unit-
exciting-opportunities-for-data-scientists/ acces®¢ October 2023.
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At a rapid rate, society continues to embrace #mesand transition to an automated,

intelligent, and artificial intelligence (Al)-equyed culture.

On the other hand, consumer protection lags saamifly in this comparison. Though there
have been some advancements in the use of teclhnml@afeguard consumers—such as the
use of barcoding techniques to prevent duplicatioproduct descriptions—new frontiers in
technological intervention for consumer protecti@main unexplored. Among these is the
application of artificial intelligence (Al). Unfauhately, not much has been done to safeguard
consumers in the area of atrtificial intelligencd)(Aeven though Al has the potential to be
influential.

Ineffective Legislative efforts

Following the passage of the Consumer ProtectionoA®019, a new, civil strategy was

developed by the amended legislation. Giant MN@snat impacted by the civil character of
consumer protection, and the ineffectiveness ofdfal system makes it much more difficult.
The moment is now to present the idea of "Consu®mnienes," as civil litigation has shown to
be ineffective and insufficient. The idea of "comsr crimes" might significantly alter how
customers are protected. The phrase "Bhay bin lkoymeet® (from Ramcharitmanas in

"Sundar Kand") signifies that "punishment is somes necessary to correct the situation.
By adopting the notion of "Consumer Crimes" andaierrelated mechanisms, a significant
number of incidents of abuse of consumers can bealted.

Use of Artificial Intelligence (Al) for Consumer Protection

Rapid changes are evident as Industry 4.0 is bemfgraced globally. Understanding the
notion of Industry 4.0 is crucial in the presenérsario. It explains how advancements in
technology and procedures in the manufacturingoseate beginning to move toward
automation and data exchange. Examples of thesastiaclude the Internet of Things (loT),
Industrial Internet of Things (1loT), Cyber-physicgystems (CPS), Smart Manufacturing,
Smart Factories, Cloud Computing, Cognitive Commutand the most remarkable Artificial
intelligence. Al is the way of future technologyadait will eventually influence practically
every aspect of existence.

Al stands for artificial intelligence. A programrfthe computer with artificial intelligence can
do tasks and find solutions that often call for lammntellect. This computer software can
behave like that of humans, but not exactly. Sofrteis computer program's intelligence and
skills include speech recognition, vision, and dieci-making, among others, which allow it
to do and complete the duties that are assignid to

4 Consumer Protection Act, 2019, No. 35 of 2019, AétRarliament, 2019 (India).

5 G TulsidasRamcharitmanagGita Press 2015).

6 Available on Britannica, https://www.britannica.cbechnology/artificial-intelligence, accessed 27tdber
2023.
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Consumer protection and artificial intelligence YAre the long legal procedures and basic
legislation that are ineffective when it comes mnsumer protection, which is a major

concern. Artificial Intelligence in particular istachnology that can resolve this problem. In
this sense, some infrastructure development iSnestju

Challenges and risks
Risks and difficulties do, however, accompany ttieaatages. Naturally, the first things that
occur to mind when discussing Al and customergpasblems with:

Privacy and Data Protection:

Al systems require a massive volume of trainingadest input. Big data sets are produced by
continuously collecting customer information thrbugonsumer behaviour tracking, both
online and offline, storing it, merging it with @hdata sources, and processing it to profile
the consumer and extract more informafiofhe public is mainly unaware of the data
industry's explosive expansion and the volume o$qeal data exchanged between public and
commercial organisations, but, because of the @npgablems with discrimination, prejudice,
and manipulation that might result from Al usage.

More significantly, the average person is unawdréhe extent to which third parties are
collecting personal information about them, or h@emmercial companies and the
government are beginning to use this informatioairzgj them. People's online actions have
been and still are monitored, resulting in massia@bases. Typically, these data sets include
personal transaction information, email correspaonde video, photos, clickstream, logs,
search queries, medical records, and social metliatas 8

Moreover, offline sources that supply personal dataheir clients include credit agencies,
hospitals, clinics, shops' sales data, public denim(including deeds, criminal histories, and
corporate filings), and credit agencies. Ultimatelyp astounding quantity of data is being
collected from the ever-growing array of smart desi ranging from smartphones and GPS
satellites to traffic and security cameras, as wsllother Al-powered devices like Google
Assistant and Alexa that can record and send daiather often-mentioned concern is the
possibility that consumer data may be unlawfullgessed or disclosed to unaffiliated third
parties after being obtained, whether legally éegilly. There are two scenarios when
devastating data breaches might occur.

7 Valletti, Tommaso M. & Wu, Jiahua, Consumer Piofjl with Data Requirements (April 07, 2016),
https://papers.ssrn.com/sol3/papers.cfm?abstr&i6i3276

8 Omer Tene & Jules Polonetsky, Big Data for All: viady and User Control in the Age of Analytics,
Northwestern  Journal of  Technology and IntellectualProperty, 2013, Available on
https://scholarlycommons.law.northwestern.edu/égieontent.cgi?article=1191&context=njtip
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In the first instance, a data collection businasswingly discloses personal information in a
way that falls short of providing adequate privapyotection for peopléThe second
possibility is that the organisation in charge g tata fails to implement sufficient security
measures, making the data they have collected sibteto a third part}?

Additionally, users' privacy is placed at risk bylile applications' access to some of their
most private data. It has been found that AmazAle'sa captures private conversations and
forwards them to unaffiliated parti€sThe privacy risks are the same with Google Asststa
Furthermore, the unauthorised use of such datatriégld to the emergence of new threats,
such as the development of deepfake and unwantéal setwork profiles?

Discrimination

The Bias is more likely to occur when Al is usedimsiness and other social and economic
endeavours. Unlike humans, whose choices and adi@subject to prejudice and emotional
influence, machines are built to make decisions @ardy out actions based on facts. But the
guality of the data we give Al systems will ultirebt dictate how well they perform. Incorrect
data may contain implicit biases related to raeadgr, or ideology. This problem will not go
away since a lot of Al systems will still be trathen faulty data.

Naturally, the other source of bias in the Al sysis the algorithmic model. It is established
that advertisements are provided in a way thatrididcates against certain races and
genders? Al advertising systems may only show advertisemédnt consumers who have
already used a service or have made similar desisidepending on the data fed into these
systems. This might incite prejudice against ciembo might not be familiar with the service
or good®®

Price Differentiation

Big data and Al have enabled corporations to atelyrdetermine a customer's willingness to
pay for a certain product. There have been clairadarthat doing this boosts productivity.

However, what if there are other non-monetary benaf work? What happens if a business,
like an airline, decides to selectively increasepiticing to bar members of a specific ethnic or
religious group from using its services? Becaughititks that by doing this, more customers
would appreciate it and, as a result, the profitsrige. Businesses may use Al, big data, and

° Forbes, How Target figured out a teen girl wasgpamt before her father did, at: Available on
www.forbes.com/sites/kashmirhill/2012/02/16/howget-figured-out-a-teen-girl-was-pregnant-before-fagher-
did/#625f5be06668

10 Fox Business, Study: Data breaches pose a gmsitenat www.foxbusiness.com/features/study-databhnes-
pose-a-greater-risk

11 Available on www.theguardian.com/technology/2018yf24/amazon-alexa-recorded-conversation

12 Available on www.computerworld.com/article/31287d4ta-privacy/how-google-homes-always-on-will-affec
privacy. html

13 Available on www.fairplanet.org/story/does-ai-tht® digital-human-rights-in-the-global-south/

14 Available on www.infoworld.com/article/3269060/damnining/the-hidden-hand-of-data-bias.html

15 Giovanni SARTOR, Artificial Intelligence: Challengésr EU Citizens and Consumers, European Parliament,
2019.
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personalised marketing strategies to identify thgs of each customer, as well as their desire
to pay, and provide them with a price that excekds means.

Even in the best-case scenario, when businessast gurposefully present some of us with a
deliberately high price to dissuade us from usimgirtservices or purchasing their goods,
dynamic pricing requires customers to pay the pifigy are willing to pay. This may soon

happen offline as well, given the advancements aciaf recognition and emotion

identification technologies. These days, it happstime.

Administration

With all the big data and Al-powered platforms, ibesses today have a greater grasp of
client preferences and behaviour than the custothersselves. Recommendation systems, or
the capacity to show tailored business practisesdifers, suggestions, and ads such as "you
might be interested in this product,” "others likeu also bought this service," etc. may
occasionally be advantageous for customers. Bug'thalso a possibility of unjust influence.
Al systems may utilise big data to forecast consubmdaviour and try to provoke desired
reactions. As a result, customers could be dupésledh) and convinced to make careless
purchases or other bad choices. Customers arerfegito realise that this kind of targeted
advertising is pushing them to buy unnecessarysitermaking them overspend, and creating
compulsive online shopping habifs.

Loss of Control by Consumers

Although modern smart gadgets are meant to makdivms simpler and healthier, critics
have shown that they are also capable of achiesonge micro and macro goals that serve the
interests of their creators and designers rattaer the user, even when the users are the ones
who own the devices in issue. Examples of suchwvetainclude buying a smartphone for a
partner or spouse and then controlling when and thay use it, or utilising the "Find My
iPhone" app to track a partner's whereabouts.

Furthermore, since more and more products like myson software, intellectual property
rights or IPRs are becoming increasingly signiftcdmportant components that used to be
part of the product are now licenced to customes are thus subject to new conditions.
These licences might restrict the amount of tine iflems are supported, instantly deactivate
particular functionality, etc. In this particularetdng, copyright regulations and their
enforcement through Digital Rights Management (DRI expected to significantly impact
customers' day-to-day lives. It is already undemgrithe conventional notion of a customer's
"ownership" of a product.

Collusion and Concentration in the Market
Due to the nature of Al technology, markets thdy mn it are more susceptible to market
concentration and collusion, which ultimately résuh fewer alternatives and higher prices

16 Consumer International “Avrtificial Intelligence n@sumer Experiences with New Technology” 2018, MixAé
on http://www.consumersinternational.org/media/2Bl/8i-consumerexperiencesinnewtech.pdf
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for customers. Additionally included in studies arm®2M (machine-to-machine)
communications and self-learning algorithms thaeeine how to coordinate prices without
the developers' or users' awareness. Additiortakyuse of pricing algorithms in conjunction
with increasing market openness may result in icitptiollusion!” Vertical integration and
economies of scale such as large fixed costs fthegag training data and training Al
applications may also have an impact on the cneatiml use of certain Al applications. When
Al systems develop better via practical applicatioNetflix recommendation and
personalisation algorithms, for example, marketceotration occurs as a result of more user
involvement, big businesses and early adoptersl stagain'®

Conversely, however, it is easier to force usets mproduct of a manufacturer or a closed
ecosystem without Access or compatibility due tortaie hardware and software
combinations, or between a certain product andatspanion services. Because there is less
market competition, customers may have fewer ateres, which might result in price
increases. They may also be unable to hire indepgndervice providers, acquire
maintenance services, or mix and match differemicds and equipment as they see fit.
Companies utilising Al, civic society, consumeraaxh groups, and regulatory bodies all
need to think about and discuss these issues.

Privacy by design

Encouraging technology businesses and Al-drivemtugia to include privacy-by-design
concepts in their systems might help them complith wliata protection laws that are being
adopted by nations worldwide. The fundamental lolelsind privacy by design is that as soon
as data is gathered, an Al system or piece of sofivghould be configured to safeguard
privacy by default. In situations when customers aot offered the choice to opt out of
sharing their data, this is cructdlTransparency is a key component of privacy bygitesi
One way to do this would be to include a notificatsystem in the Al architecture that alerts
consumers when their data is being collected, ps®mt and used.

Despite this, engineers working on Al developmenisitrembrace and comprehend these
concepts. A multi-stakeholder discussion involvergyineers and IT businesses will thus also
address any limitations that such a design woudateplon innovation. Simultaneously, this
increases their comprehension of the viewpoinhefdustomer and alerts them to the hazards
and difficulties that consumers have while usingpalvered services. By doing so, privacy
would be improved through design principles for ble@efit of customers.

7 See for example, http://www.freshfields.com/gl@sakts/our
thinking/campaigns/digital/mediainternet/pdf/fraskds-digital—pricing-algorithms—the-digital-collios-
scenarios.pdf.

18 See for example, https://medium.com/netflix-teoihrtwork-personalization-c589f074ad76

1% Privacy by Design - The 7 Foundational Principlesee https://iapp.org/resources/article/privagydesign-
the-7-foundational-principles/
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Ethical use of Al

Discussions about the moral implications of biascrimination, manipulation, and other
immoral uses of Al are warranted. Developing effectegislative frameworks for consumer
protection might begin with technology firms adogtiguidelines for the ethical use of Al.
Project Maven Saga is one such effort that promttedmoral use of Al. It was pitched in
opposition to Google's employment of Al technoldgymilitary hardware and equipment.
Three thousand Google workers signed a petitiontheaactivists circulated in opposition to
Google's decisioff.

Non-discrimination Law

The applicability of current anti-discriminatiorgislation must be expanded to cover indirect
discrimination or potential new types of biasesuigttt about by Al. To build adaptable non-
discrimination rules, a multi-stakeholder consiudtatwill shed light on past, present, and
future instances of bias in Al. This would providestomers with a channel for reporting
issues and seeking resolution while new legislatimeneworks for Al regulation are being

developed! This might be achieved by rejecting particulaegaties of discrimination based

on caste, religion, gender, and other factorsvnda of general guiding principles.

Conclusion

Therefore, it is possible to conclude that consuocases are changing from their customary
civil character to a different kind, and the panssshow that this change is happening towards
a criminal nature. It's time to embrace technolagy include the idea of "consumer crime,"
as the courts have demonstrated an interest imaéémdy and the cautious deployment of
artificial intelligence.

They have also interpreted the criminal nature afistmer cases side by side and even
imprisoned the exploiter several times. Many ledigé measures and court rulings have
endorsed the conclusions.

Thus, it might be argued that consumer exploitatieads to be considered a crime and given
the name "Consumer Crimes." It is interesting timatsumers prefer civil courts for both big
and minor consumer matters, and that criminal k\vacoming more and more important in
the sphere of consumer protection.

"Criminal law has a respectable pedigree and a higttional value in the field of consumer
protection,” it has been noted. Another findinghiat efforts have been made to see consumer
protection as "a public interest issue rather thgrivate issue" that should be resolved by
individuals in court.

20 Available on Global News “What Is Project MaventfeTPentagon Al Project Google Employees Want oyit Of
https://globalnews.ca/news/4125382/google-pentaiqreoject-maven/

21 Zuiderveen Borgesius, F. "Discrimination, artificintelligence, and algorithmic decision-makin@6uncil of
Europe (2018). Available on https://dare.uva.ngpeal/pure/en/publications/discrimination-artifigi¢elligence-
and-algorithmic-decisionmaking(7bdabff5-c1d9-484fBe469e03e2360).html
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A heavy fine, the seizure of all goods and liceneesl severe punishments are some of the
measures that must be applied to wrongdoers ifiaesi of consumer exploitation are carried

out or repeated.

These measures include online complaint or mobilevgnce redressal units that comprise
the experts of that area to consult immediately tindesolve the issue on the spot, using
Artificial Intelligence. It can be done such that designating consumer exploitation as a
crime against consumers, the threat of physicainhand property confiscation may put
pressure on the consumer exploiter to refrain femgaging in consumer exploitation.
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Tracing the Rights of a Consumer-Antiquity
to the Modern Era

B. Y. S. N. Venkata Anjah
&
Ayushi Kashyap

Abstract
This research paper is an observed fragmentatiamsemption of the framework of internationalizatidxfter
touching the plateau of the historical view of cansus, their movement, different consumer abilitié@hin India
or outside, problems and corrective actions. Startivith the Backbone of Consumer Law Manu Smriti, iKas
Artha Shastra. It makes the case for a powerful @mmtdinated consumer movement to establish camditthat
will protect consumers' interests from Medieval tatigh rule till the rise of Consumerization in Iradi The
Consumerization of UNGCP in UN Nation and the case dfajnat the very least, the illusion of consumer
sovereignty in the market. The conclusion part @imst how the system in place to safeguard consuiméesests
isn't perfect just now, with the tint scratch of atvsg¢ion. In addition to raising people's incomeglattainment of
knowledge, it is crucial that we additionally teadtemn about the reasons behind their current situmatiour
research paper informs them of their legal entitéets and advantages as consumers, and instruct tmethe
steps that need to be taken to make these goaklsliyr and live their life as consumer fullest.

Keywords: Manu Smriti, Artha Shastra, Consumer Rights, Coreism Movement,
Consumer Protection Legislation, UNGHRc.

A consumer is the most important visitor in ourrpiges. He is not dependent on us, we are
dependent on him. He is not an interruption in wark, he is the purpose of it. He is not an
outsider in our business, he is part of it. We mpedoing him a favour by serving him. He is
giving us a favour by giving us an oppurtunity togb.

..Mahatma Gandhi.

Introduction

Introduction to Consumer Protection:

The evolution of every nook and cranny in the comsuworld has been remembered since
the prehistoric age. Customers assimilate towasdsnd visa-versa. The starting point 1960s
Consumer revolves around the areas of these rnigbdsporating the right to protection, the
right to be updated, the right to choose, the righte heard, the right to seek redressal, and
the right to consumer instructidri.et's first outline the term "consumer" beforevitey into

the history and notion of consumer rights.

15t Semester, Lloyd School of Law, Greater Noida, Emajisgendra.anjan2236@gmail.com.

2 5t Semester, Lloyd School of Law, Greater Noida, Emaikyushikashyap62@gmail.com.

3 Sahil Liagat, Consumer Rights & Responsibilited I1JLMH 1, 3 (2018) https://www.ijlmh.com/wp-
content/uploads/2019/03/Consumer-Rights-Responsisiljdf.
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The term "consumer,” which was originally derivedni the Latin word'Consumere,'was
initially used in French before spreading to otBaropean languages. It meant using up food,
candles, and other resouréeBut, according to the Consumer Protection Act,1686,
“Consumer means any person who buys any goodsreices for a consideration which has
been paid or promised or partly paid or partly prged or under any system of deferred
payment when such use is made with the approvaludf person but does not include a
person who obtains such goods or services for eesahny commercial purposé”.

Every citizen is also aipso facto(by that very fact or acgonsumer. As famously stated at
the very beginning of the development of consuraer by President KennetlfConsumers,

by definition, includes us all®.While consumer protection is a modern creatioa, itiea of
safeguarding consumers dates to the Copper Age.rtles of sale and purchase and the
penalty for not adhering to them were mentionedrcient scripts like Manu Smriti and
Artha Shastra. Consumer protection remained theptepedence for Monarchs during the
Medieval period.

Under the aforementioned pointers, the Governmisntleeeps its close eye on the outlines of
consumers' rights and interests to accelerate ph@rities via different aspects and roads
which leads to acts, laws, and regulations. Thiglarrevolves around every possible facet,
diving into the depth of historical vintage chroogy until the modern outcome and

possibilities of the future.

Research Methodology

The problem was handled in the endeavor utilizing doctrinal methodology of analysis.
This type of source-based research gathers infmé&tom both conventional and modern
written text sources, as well as text-based sowsueb as books, journals, newspapers, and
internet sources. This strategy blends the twostygfeelements. The initiative's issues have
been thoroughly examined by a thorough review efliterature. The information has all been
thoroughly examined by the researcher, who hasugestian informed and perceptive report.
The opinions of academics, scientists, and othpe®s who have researched this topic have
been incorporated as a genuine contribution tostiidy.

Review of literature
Many pieces of research have already been condgtabdlly about the history of Consumer
rights one such research is Dr. A. Rajendra PrasAddird's eye view This research paper

4 Frank Trentmann,How Humans Became ‘Consumers’: A HistorJHE ATLANTA (Nov. 28, 2016),
https://www.theatlantic.com/business/archive/2016i&éw-humans-became-consumers/508700/.

5 The Consumer Protection Act, 2019, § 2(7), No./8%,of Parliament, 2019 (India).

6 For more information{The White House)

7 John F. Kennedy, AE AMERICAN PRESIDENCY AiM (Mar. 15, 1962), https://www.presidency.ucsb.edu/
documents/special-message-the-congress-protettgensumer-interest

8 See, A. Rajendra Prasa#l,bird’s eye view]11(3) JCCL 132, 134 (2008), http://www.jtexconsumertamm/
V11N3/JCCL_India.pdf.

91d. at 132.



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 11, Issue II, July 2023

www.journaloflegalstudies.co.in Paged5
gives a broader view of the history of Consumerhi&ig The author referred to several
journals, books, articles, Ancient Scripts (tratesfainto English), and data based on Annual
reports submitted to the Government of India. Hisearch points out how the effective
mechanism of Consumer forums posed a great legélealge to the traditional courts, which
conduct litigation in orthodox ways.

Much like Dr. A. Rajendra Prasad, there is anotiréicle published by Namrata'S.where
she also mentioned the history and evolution ofsDarer rights. But what distinguishes her
article from the aforementioned research papehésreasons mentioned by the author for
which consumer protection is needed, ways and mban$elp in achieving the objectives of
consumer protection in India, and the ways forrddressal of grievances of consumers. This
article gives an all-overview of the history andlenion of consumer protection, consumer
awareness, and remedies available to Consumers BRedeessal commissions.

Relevancy of literature

Much of the research concluded that the Consumateétion Act is an effective piece of
legislation, that deals with the interests of conets very quickly and provides remedies to
them in no time. However, research has also beaa do consumer knowledge of consumer
rights and consumer protection legislation, whicimsr counter to those results. Research
conducted by P. Uma Maheswari Devi and B. Sankaa?Round that learning did not
design much disagreement in the degree of know|etigdead of the customers do not know
consumer fairness with regulatidrBesides that, a case study conducted by Dr. M. A.
Lokhandé* on consumer awareness in Jalna City disclosedbth&6% of the 90 defendants
from Jalna City were ignorant of consumer protectazts, consumer redressal machinery
such as Ward Consumer Debate, Municipal or Main @@sion®® It is clear from research
and case studies that merely passing laws wontltrés significant change, but making
people aware of the laws can.

Antiquity of Consumer Protection

Manu Smriti

In the ancient days, Vedas were considered Godtsisvand said to have divine origin.
Dharmas were derived from Vedas and used to bguftng principle of human relations
and social nornt§in the Copper Age. These principles were coll@tyiwvritten in an ancient

101d. at 135.

11 Namrata S, Consumer Protection in India,BUSINESS MANAGEMENT IDEAS (Sept. 24, 2023),
https://www.businessmanagementideas.com/consurégpion/consumer-protection-in-india/20676.

12 p, Uma Maheswari Devi & B. Sankara R&mnsumer Protection Consciousness — Protagonist afliey, 4
Universal Journal of Industrial and Business Manage®i7, 97-103 (2016).

131d. at 97.

14 M. A. Lokhande,Consumer Awareness- A Case Study of Jalna, @idian Journal of Marketing 23, 23-28
(2006).

151d. at 27.

16A. Rajendra Prasadupranote 8, at 132.
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script called “Manu Smriti” by ‘Acharya Mant’in 3200 BC. Manu Smriti describes the
social cultural and economic conditions of anceatiety®

Besides, it also prescribed rules for ethical tnadetices and punishment for not adhering to
them. Manu Smiriti deals with different unscrupuldrede practices like fraudulent sales or
mortgages. It says “A fraudulent mortgage or sal@raudulent gift or acceptance, and any
transaction where he detects fraud, the (judgell sleglare null and void*® Manu also
referred to one of the dilemmas of those days, Bmhdteration. He said that “one commodity
mixed with another must not be sold (as pure) ntwad one (as good), nor less than the
proper quantity or weight nor anything that is abhand or that is concealef’Manu also
prescribed the ability to enter into the contfddHe said “A contract made by a person
intoxicated, or insane, or grievously disorderey (isease and so forth), or wholly
dependent, by an infant or very aged man or bynaithhorized (party) is invalic

Manu also mentioned the duties of the king. It wagten in Manu Smiriti that the king fixed
the rates for purchasing and selling all marketgoleds?® King publicly settled the pricing
for retailers at the end of each two weeks or @y five evening& King re-examined all
the weights and measures once in six months thag ey marked?®

Kautilya’s Artha Shastra

Chanakya, who was popularly known as “Kautilya™dishnu Gupta” was the chief minister
to the emperor “Chandragupta Maurya”, the foundethe Mauryan dynasty in 300 BCE.
Kautilya wrote the book “Artha Shastra”, which medthe science of politics””. Towards
Chandragupta Maurya, Artha Shastra served as afsoranual that taught them ways to rule
an empire and encouraged him to take proactives stepesolving social problems sans mind
for morality 28

Kautilya in his book Artha Shastra mentioned th&ré are four sciences from where all that
concerns righteousness and wealth is learnt ANVIKEH the triple Vedas (trayi), Varta

17 Shukra Raj AdhikariManu Smriti as the protection of female in Hinduil®ophy: In the dimension of
structural-functionalism10, RHILOSOPHY STUDY 706, 708 (2020) https://www.davidpublisher.com/Rujbploads/
Contribute/5fc46e1e14808.pdf.

187, Rajendra Prasadupranote 8, at 133.

19 GEORGEBUHLER, THE LAWS oFMANU 120 (Oxford: Clarendon Press 1886).

201d. at pg. 123, §203.

21 See, A. Rajendra Prasaipranote 8, at 133.

22 George Buhlersupranote 19, pg. 121, §204.

23|d. at pg. 138, 8401.

24 See|d. at pg. 138, §402.

25See|ld. at pg. 138, §403.

26 The Editors of Encyclopedia BritannicaArtha-shastra Britannica (Oct. 6, 2023, 6:11 PM),
https://www.britannica.com/biography/Chanakya.

27 L. N. RANGARAJAN, THE ARTHA SHASTRA 15(Penguin Books 1992).

28 Joshua J. Mark, Artha shastra, World History Encyclopedia (Oct. 6, 2023, 6:21 PM)
https://www.worldhistory.org/Arthashastra/.
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(trading, farming, and raising bovine), and Danda-{gublic learning). Varta is one of such
fields that studies consumer rights in ancient.

As aforementioned ‘Varta' deals with matters ralate wealth and further it is divided into
several parts. In the part of ‘Rescission of pusehand sale,’ it was mentioned that “If a
vendor refuses to provide the goods he purchasedijlhbe penalized 12 panas, provided the
goods are harmful, inherently flawed, or unbearablathermore, Kautilya established the
phrases "inherently negative," "intrusive,"” & "ilgmble." Items with intrinsic flaws are
referred to be inherently terrible. Anything thautd be seized by the monarch, be destroyed
by flames, hurricanes, or robbers is considerethhidy and anything that is made by the dead

or is completely lacking in quality is deemed urniabée?®

Adulteration of various commodities was a majoraan in those days. So, referring to the
problem, Kautilya said “When a trader sells or mgages inferior or superior commodities,
articles of some other locality, as the produce gfarticular locality, adulterated things, or
deceitful mixtures, or when he dexterously subtg#uother articles for those just sold
(Samutparivartamam)he shall not only be punished with a fine of g&hasbut also be
compelled to make good the lo$8'Punishment of 1panaswas attracted by the merchants
who adulterated grains, oils, alkalis, salt, sceantsl medicinal articles with similar articles of
no quality3!

Apart from the rules to protect purchasers, Kaatialso throws light on valid and invalid
transactions through Artha Shastra. He statedhioae agreements are deemed to be void and
were entered into an interest, in isolation, imtethe lodges, in the empty of nighttime, in
forests, in secrets, or with fraud. Even accorddglariay a person with authorization are null
and invalid if the person was insane or disturbetha point of the contract, or if he was
provoked, anxious, or intoxicatédl.

From the rules that are written in Artha Shastrd e punishment for offenders, it is obvious
that Mauryans succeeded in protecting the intere$tpurchasers during the rule of
Chandragupta Maurya.

Medieval India Consumer Protection

The Medieval India period can be considered agp#i®d between 800AD to 1800AD. The
thousand-year period between the eighth century eigbteenth century saw important
changes in Indi& The Medieval India period was the rule of MuslimEiough the
emergence of Muslim rule started at the beginninthe eighth century, it took centuries to

29 See|d. at 268.

30|d. at 292.

31 See|d. at 292.

321d.at 213.

33 SATISH CHANDRA, HISTORY OFMEDIEVAL INDIA 1 (Orient Blackswan Pvt. Ltd. 2007).
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be firmly establisheé Trades with foreign countries were very preval@mting their rule.
India had long-standing trade and cultural relaiomth countries around the Mediterranean
Sea® India imported articles of luxury from China. Lawustoms duties during the Muslim
rule afforded great encouragement to foreign tistder

The rule of Alauddin Khilji demonstrates that thieggd managed foreign trade as well as
defending the rights of consumers on the same hAtaliddin Khilji, who was a true
militarist, cheapened the necessities of life axeldf the prices of all commodities required for
daily use to maintain a standing arfyEven though he did that for the standing army, it
increased the happiness of the pedpil the articles brought by merchants were expdsed
sale atSerai adl(an open space inside the Badaon gate)that the merchants could sell in
large quantitie€® To prevent merchants who buying at cheap rateseltidg them at higher
prices, the permits were issued by diwan to thosdikgl and Amirs who purchased costly
articles. The sellers and vendors were punishedllgrior malpractice. Consequently, the
bazaar folks stopped using deception, were obediedtfrequently contributed more than the
required amourf® During the rule of Akbar, the Kotwal (an officehav was responsible for
maintaining peace in the cities) was enumeratet thi¢ obligation to examine weights and
measureé:

The strict practices and cruel punishments to detesellers during the rule of Alauddin
Khilji and the administration of Kotwal during threle of Akbar disclose that the Sultans
succeeded in countering wrongful practices tow#rdgpurchasers.

British Rule Consumer Protection

The British rule in India was the aftermath of thepoy mutiny in 1857. Thus, the direct

British rule in India started in 1858. The Britighvernment replaced the East India Company
with administrative sovereignty over IndfaThe establishment of a single legal framework
that covered the entire nation with similar civildacriminal laws constitutes one of the major

accomplishments of the British administratfémhe English legal system was established to
dispense law throughout the British era, revolutimg the Indian legal system. It's crucial to

34 Tanvir Anjum,The emergence of Muslim rule in India: some hisadrdisconnects and missing links Islamic
Studies 217, 217 (2007), https://www.jstor.org/kt4inlf/20839068.pdf?refregid=fastly-default®%bclqueazrg
6tf49wmp652w00xItddxmpk98xp&ab_segments=0%2Fbas@rch_gsv2%2Fcontrol&origin=&initiator=&accep
tTC=1.

35 Satish Chandraupranote 33, at 1.

36 |SHWARI PRASAD, A SHORT HISTORY OFMUSLIM RULE IN INDIA 749 (29 ed. 1936).

37 See/d. at 124.

38 See/d. at 125.

39 See/d. at 124.

40 See|d. at 125.

41 See|d. at 445.

42 Stanley A. Wolpert,British Raj BRITANNICA (Oct. 11, 2023, 10:08 PM), https://www.britannazan/
event/British-raj.

4 M. S. Rajan, The Impact of British Rule in India, duthal of Contemporary History 89, 96 (1969),
https://www.jstor.org/stable/pdf/259793.pdf ?refasgastlydefault%bclqre8jdw2azrg6tf49wmp652w00x gk
98xp&ab_segments=0%2Fbasic_search_gsv2%2Fcontigi@eg&initiator=&acceptTC=1.
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remember, nevertheless, that the traditions anctipes of the Indian judicial system have
been taken into consideratiéh.

During British rule, the interests of consumers evetuly cared for through various
legislations. The legislations are the Indian CacttiAct of 18727 the Sale of Goods Act of
193076 the Indian Penal Code of 186Qhe Drugs and Cosmetics Act of 194@he Usurious
Loans Act of 1918? the Agriculture Procedure (grading and Marketirg)Af 19372°

Among these, the Sale of Goods Act, of 1930 (hezeadferred to as ‘'SGA') played a pivotal
role in protecting the interests of consumers fogé&ars, the SGA was the exclusive source of
consumer protection in India. Section 16 of the S@Avides exceptions to th€aveat
emptor which interprets the meaning as ‘let the buyevdre’>! Legally or grammatically,
caveat emptor is not an indication that the consumest take an opportunity. Thus, the
consumer needs to exercise caufibBut the maxim Caveat emptorivas backlashed for the
first time in an English case law i.®riest v. Last(1903)> In this case, the Court held the
seller liable for the sale of a good that is norchantable for the purpose mentioned by the
buyer. However, as aforementioned section 16 ef $IGA provides exceptions to the
principle of‘Caveat emptor’

Section 16(1) interprets that when the buyer, eixpressly or by implication makes known
to the seller that he is buying the goods for ai@aar purpose which shows that the items are
of a description that is within the purview of thendor to provide, and the customer
depends upon the vendor's capacity or discretibe. dommodities must be suitable for this
kind of use, as suggest&dThe terms like ‘merchantable quality’ in sectiof(d) also
provide exceptions to thHeéaveat emptoprotecting the interests of consumers.

During the British Raj, the Indian Penal Code obA&hereafter referred to as ‘IPC’) also
played its role in protecting the interests of aonsrs—sections 272 to 276 of the IPC deal
with various offenses affecting public hedlthzor example, section 272 provides that selling

44 Rajib BhattacharyaAn Analysis on the Various Aspects of ConsumereBfion in India 1 IJR 9, 10 (2014),
265168254 _International_Journal_of_Research_IJR_133486848/links/54038f240cf23d9765a5cf2c¢/Internatio
nal-Journal-of-Research-1JR-ISSN-23486848.pdf?_sg¥%&HD=started_experiment_milestone&origin=journal
Detail&_rtd=e30.

45 The Indian Contract Act, 1872, 81, No. 9 of 1872tsfof Parliament, 1872 (India).

46 The Sale of Goods Act, 1930, §1, No. 3 of 1930sAd Parliament, 1930 (India).

47 The Indian Penal Code, 81, No. 45 of 1860, ActBarliament, 1860 (India).

48 The Drugs and Cosmetics Act, 1940, 81, No. 23 dD19cts of Parliament, 1940 (India).

49 The Usurious Loans Act, 1918, §1, No. 10 of 1%@s of Parliament, 1918 (India).

50 The Agricultural Produce (Grading and Marking) At937, 81, No. 1 of 1937, Acts of Parliament, 198dia).
51 See, A. Rajendra Prasatipranote 8, at 134.

52 See, Wallis v. Russell, (1902) 2 IR 585 (CA).

53 Priest v. Last, (1903)2K.B. 148.

54 See, The Sale of Goods Act, 1980pranote 46, at §16(1).

55 See, The Indian Penal Codepranote 47, at 94.
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adulterated food or drink is a punishable offetisBection 273 penalizes the offenders who
sell noxious food or drink. Section 274 and Section 275 talk about the aduiter of drugs
and the sale of adulterated dridg#ny person who sells one drug as a different dvilgbe
punished under section 276 of IPC. All these ofésnattract fines which may extend up to a
thousand rupees or imprisonment which may extenit Bomonths, or bot#.

Also, chapter XlllI of the IPC penalizes offensegaining weightiness and instruments like
illegal management of forged instruments for eviahgg® deceptive application of fake mass
or measuré! owning incorrect weight or determifleand making or selling false weight or
measuré?® These sections provided within the Indian PenaleCaf 1860 ensure the interests
of consumers from India’s criminal justice syst&m.

The Indian Contract Act, 1872 which primarily foegson contracts and contractual
obligations also protects consumers' interests.Adhgarty to a contract, breaches or restrains
from its contractual obligations then the othertypauffers a loss. To protect the suffered
party chapter VI of the Indian Contract Act, 1874®yides some remedies. These remedies
are based on Unjust Enrichment, which means engabof a person at the expense of the
other® This is derived commencing the aged maxim of Rotaan “Nemo debit locupletari

ex aliena jacturg, which indicates no man should raise wealth dwgrmther person’s delfi.
The section under Chapter VI and various otheriaestdeals with unjust enrichment. For
example, Section 73 of the Indian Contract Act®72 provides for compensation for loss or
damage caused by breach of contract.

Legislations like the Essential Commodities Act ©955%" the Prevention of Food
Adulteration Act of 19548 and the Weights and Measures Act of P&¥ere enacted after
India’s Independence. Such acts have the advamtiaget requiring customers to establish
mens rea.lnstead, there is severe culpability for thesdoast regardless of intent or
understanding® Before India's consumer protection laws were ethaduring British rule,
these laws served to safeguard consumers' intérestdeing jeopardized.

56 Seed. at §272.

57 See|d. at §273.

58 See|d. at 96.

59 See|d. at §276.

601d. at §264.

611d. at §265.

621d. at §266.

631d. at §267.

64 See, A. Rajendra Prasadipranote 8, at 134.

65 Ernest J. Weinrib,The Structure of Unjustnes§2 Boston University Law Review 1067, 1070 (2012),
https://www.bu.edu/law/journals-archive/bulr/docurtsweinrib.pdf.

66 Ruchir Rai, The Principle of Unjust Enrichment SSRN (Oct. 11, 2023, 11:42 PM),
https://papers.ssrn.com/sol3/papers.cfm?abstrax@236B502.

67 The Essential Commodities Act, 1955, §1, No. 12985, Acts of Parliament, 1955 (India).

58 The Prevention of Food Adulteration Act, 1954, Bb, 37 of 1954, Acts of Parliament, 1954 (India).

69 The Weights and Measures Act, 81, No. 14 of 198 of Parliament, 1976 (India).

70 Rajib Bhattacharyaupranote 52, at 10.
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Consumerism Movement and Enactment of UNGCP in th&Jnited Nations

The United Nations adopted the First Consumer Btiote Legislation’! Authorities having
authority over certain goods and operations impgctionsumers were established over time
as a result of particular catastrophes and elextfohe major changes took place when
Uptron Sinclair in his booKhe Jungleexposed the unsanitary conditions in the Chicagatm
factory and the outrage of the same led to thetameat of the Pure Food and Drug Act, of
190673

However, inflation, the great depression, and Wavlalr | led to the dissipation of consumer
issues during the early 1900%:The New Deal” policy introduced by Franklin D Reevelt
to counter inflation and the great depression, tedthe further growth of consumer
protection’”® One of the famous consumer organizations was frwith the publication of
the book Your Money’s Worthby “F. J. Schlinkand Stuart Chasg’® The consumer
organization thus formed was the “Consumers Researd 9297

But, a group of subscribers broke off from ConsurResearch and formed “Consumers
Union”.”® Consumers Union besides dealing with consumerlgmubalso looked after social

problems’ In three years, the Consumers Union grew biggan thonsumers Research and
was able to help new consumer organizati8nBhe growing influence of the consumer
movement was temporarily stunted by World W&k 1.

Consumer Protection in the contemporary period ega 13" March 1962, which was
observed as “World Consumer Rights D&/When John F Kennedy enlisted four rights of
consumers as a part of the message to Conjrébs. four rights were:

i. The right to protectiofi?

ii. The right to be learne®.

L Spencer Weber Waller, Jilian G. Brady, R. J. Acodtanifer Fair & Jacob Mors€onsumer Protection in the
United States: An  Overview European Journal of Consumer Law, 1, 1 (2011),
https://papers.ssrn.com/sol3/papers.cfm?abstract0@D226#paper-citations-widget.

2See)d. at 1.

73 See, Kathleen Browne Ittig;he Consumer Movement in the United Sta?eBridgewater Review 7, 8 (1983),
https://vc.bridgew.edu/cgi/viewcontent.cgi?artid@96&context=br_rev.

74 See)d. at 8.

5 Spencer Waber Wallesupranote 71, at 1.

6 See, Kathleen Browne lIttigupranote 73, at 8.

77

ol

d.

801d.

811d. at 9.

82 Shobit GuptaWorld Consumer Rights Day 2023: History, SignificanThemeHINDUSTAN TIMES (Mar. 15,
2023, 08:12 AM), https://www.hindustantimes.com/ldemews/world-consumer-rights-day-2023-history-gfign
ance -theme-101678847703994.html.

83 See, Kathleen Browne lIttigupranote 73, at 9.

84
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iii. The right to selec®
iv. The right to be overheard.

Words by J. Kennedy about the Consumer in “Spesedsage to the congress on protecting
the consumer interest” are:

“If consumers are offered inferior products, if theces are exorbitant, if drugs are unsafe or
worthless if the consumer is unable to choose omfanmed basis, then his dollar is wasted,
his health and safety may be threatened, and ttienad interest suffers®

Regulation was the responsibility of President Lgmd. Johnson's presidency following the
killing of John F. Kenned$® In January 1964, President Johnson also institied
President's Panel on Consumer Concerns and ineddhe position of Special Assistant for
Consumer Affairs in the presidential brarféiRalph Nader, through his publication “Unsafe
at any Speed” in 1965, fueled the consumer movesnamtl attacked the poor engineering
design and Construction of automobiles throughwhritings, which led to the enactment of
the Highway Safety Act, of 1966.

Consumer movements in the United Nations came &ndnwhen the UN General Assembly

adopted the United Nations Guidelines for Consufmetection (UNGCP) in 1985, which is a

milestone in the history of Consumer Protectione Tuidelines that UNGP provides to

ensure consumer protection include:

a. Consumers can access necessary items and séfvices.

b. The safeguard of susceptible and disadvantagedadiogils®

c. The safeguard of consumers from hazardous substaoddeir physical condition and
safety®*

d. The marketing and defense of the economy of consfthe

e. Entrance by consumers to applicable informatiorlifigs them to make learned choices
according to characteristic desires and négds.

f. Consumer instruction, counting learning on the eovetion, social, and economic
impacts of consumer choiéé.

g. Accessibility of successful consumer disagreematttame and compensati&h.

86d.

871d.

88 John F Kennedysupranote 7.

89 See, Kathleen Browne lIttigupranote 73, at 9.
901d.

ot|d.

92 United Nations Guidelines for Consumer Protecti®nA. Res. 70/186, U. N. Doc. A/RES/70/186 (Dec. 22,
2015).
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971d.

%8 |d.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 11, Issue II, July 2023
www.journaloflegalstudies.co.in Pageb53

Other nations have found how the UNGCP serves fasiradation for developing laws and
policies that are appropriate for their unique fficial, social, and environmental conditions.
After that, the law was updated in 1999 as welha®015 to make sure it handled the actual
issues that real individuals were facffig.

Consumerism in India

The word “Consumerism” has various definitions. "lSomerism’ is defined as ‘the buying
and using of goods and services; the belief thiatgbod for a society or a person to buy and
use a large quantity of goods and service’ in tixéofd English Dictionary® But, in the
contemporary days, Consumerism is a movement dateict protect consumers to ensure in
terms of satisfaction that the consumer gets tte turn in exchange for the money he
spends® The 1960s and 1970s saw a significant rise in woesism in India, which
surpassed the upper middle elite in the 1980s.

Yet, because of the court delays and uncertaineaci of the necessalyens Reabuyers
were unable to pay for the luxuries of tortuousstlyp and time-consuming legal proceedings
necessary for the protection of the liberties grdntinder the broader 1a#. Thus, to deal
effectively with the interests of consumers, thastomer protection legislation was enacted
on 24 December 1986 after the enactment of UNGQR¢chnvturned out to be a base for
formulating consumer protection policies and measum many developing countries
including Indiat®

Consumer Protection Legislation in India

Legislations like the Sales of Goods Act of 193@ Drugs and Cosmetics Act of 1940, and
manifold played a pivotal role in protecting théeirests of consumers. However unscrupulous
trade practices from well-organized manufacturexplaited consumers and the time-
consuming litigation process was unsuccessful aviding remedies to the consumers due to
various reasons. The need for legislation is Tfius, the Consumer Protection Act of 1986
(COPRA) was enacted on 24 December 1986yhich was a subsequent effect of the

9 Consumer Protection: Why it Matters to Y@DONSUMERINTERNATIONAL, 2016, at 5.

100 Oxford Advanced Learner's Dictionarefinition of the word ConsumerisrdxFORD ADVANCED LEARNERS
DicTIoNARY  (Oct. 19. 2023, 12:05 PM), https://www.oxfordlearsdictionaries.com/definition/english/
consumerism.

101 Harpreet KaurConsumer Activism and Globalisation of Consumerigim:OverviewSCCONLINE (Oct. 18.
2023, 11:44 PM), http://www.scconline.com/Documenkis4P4mqv4.

102G, I. S. Sandhu & Arvind KauilConsumer Protection in India: Some Areas of Illnsi®8 Journal of Indian
Law Institute 377, 378 (1996), https://www.jstogtatable/pdf/43952391.pdf?refreqid=fastly-defaultddre8jdw
2azrg6tf49wmp652w00xItddxmpk98xp&ab_segments=0%2iebaearch_gsv2%2Fcontrol&origin=&initiator=se
arch-results&acceptTC=1.

103 1d.

104 M Rajanikanth,A Study on Evolution of Consumer Protection Actnidia-CPA 1986 6 IJAIEM 133, 133
(2017), https://www.researchgate.net/profile/Rajantk-Mekala/publication/331298509_A_Study_on_Evotut
of _Consumer_Protection_Act_in_India_- CPA1986/libksab8614585156¢cd7c1c902/A-Study-on-Evolution-of-
Consumer-Protection-Act-in-India-CPA1986.pdf.

105The Consumer Protection Act, 1986, 81, No. 68, A€Barliament, 1986 (India).
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consumerism movement in India. The enactment ofcitwesumer Protection Act, of 1986 is
one of the greatest significant achievements insGomer Protection in the Countfy.
Consumer Protection allows for the establishmentpoficies to advance and defend
consumers' rights against the sale of productspibsd a risk to lives or materidl.

Unlike, the litigation process, to provide speetxpensive, and simple redress to consumer
disputes, section 9 of the COPRA, 1986 has provitdedhe establishment of Redressal
Commissiond®® These Redressal Commissions apgasi-judicial bodiest®® Under the
National Consumer Disputes Redressal Commissitimeatop, there are currently 678 Local
Commissions, 35 Provincial Commissions, and onéoNat Councilt°

These commissions vest with separate jurisdictiorach provided by COPRA, 1986. The
Regional Council is empowered to consider grievarinecases where the total cost of the
goods or services complained about is less thantywakh rupees!! State Commissions are
vested with the jurisdiction to entertain the apgp&@m District Commissions and to consider
grievances in cases where the goods or servidesua are valued at more than Rs. 20 lakhs
but less than Rs. 1 crot®.

National Redressal Council, which is known towaeddpex level has jurisdiction over the
appeals from State Commissions as well as the @mglwhere the value of goods and
services exceeds rupees one ctbtény person aggrieved by an order made by the Natio
Commission can appeal in the Supreme CBtirThe rights of consumers provided by
COPRA, 1986 include:

a) Right to be defendéed®

b) Right to be educated®

c) Right to be securé’

d) Right to be overheartt®

e) Right to pursue redressf

f) Right to consumer learning®

106 See, M Rajanikanttsupranote 104, at 133.

107 Mohammad Azvar KhanConsumer Protection Under Indian Legal FramewatR J Cardiovasc. Dis. Res.
656, 660 (2021), https://www.jcdronline.org/admiplbbds/Files/6311ab39d4da62.23187963.pdf.

108 See, The Consumer Protection Act, 1%8franote 105, §9.

109 National ConsumerDisputes RedressalCommission History, NATIONAL CONSUMER DISPUTES REDRESSAL
CommissIoNn, https://ncdre.nic.in/history.html# (last visit€xtt. 22, 2023).

110|d_

111 5ee, The Consumer Protection Act, 198franote 105, §11.

1125ee|d. at 8§17.

113See|d. at §21.

114 5ee|d. at §23.

1153ee Id. at §6(a).

116 See Id. at 86(b).

117 See Id. at 86(c).

1183ee Id. at §6(d).
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The COPRA, 1986 was amended four times respectinel91, 1993, 2002, and 201bto
make it more consumer-friendly. COPRA does notgal people who buy any goods or
avail themselves of any services into its purviéwit is mentioned in section 2(d) of the said
act, it does not comprise a being who gains suctsgssions for reselling or for any
mercantile persotf? The same was held through the Supreme Court ircdke ofLaxmi
Engineering Works v. P. S. G. Industrial InstittffeIn this case, the apex court further
interpreted ‘Consumer’ and defined ‘Commercial 8g as follows:

“The statute doesn't clarify what "commercial ains. Without a description, one must
presume its common connotation. "Commercial® med&alsout business.”; it means
“connected with or engaged in commerce; mercanthlaying profit as the main aim”

whereas the word ‘commerce’ means “financial tractgans especially buying and selling of
merchandise, on a large scalé&*

The Supreme Court in this case further agreed tvdhview of the National Commission i.e.,
“a person purchases goods ‘intending to use suctggior carrying on any activity on a large
scale to earn profit' He won't be considered a "Coner" per the law's subsection 2(dff).

COPRA brings all types of goods and services itg@mbit, which includes medical services.
The Supreme Court in the caseloflian Medical Association v. V. P. Shaitancluded
‘medical negligence’ and ‘medical service’ in therSumer Protection Act. It further held
that medical negligence falls under the purviewdeficiency of servicé?” Bank of India v.
Mustafa Ibrahim Nadiadwal&® in this case, the NCDRC ordered the bank to pay th
compensation, due to deficiency in servi€eSimilarly, the Consumer Protection Act dealt
with several situations when consumer’s interestiewiolated.

Global distribution networks, increased internatiotrade, & and the quick growth of the
internet have created new ways for goods and ases#stto be delivered, giving customers
more choices and possibilities in the contempopayod!*® Consumer protection is facing
increasing difficulties from deceptive advertisiriglephone advertising, pyramid schemes,
salespeople, and online commet&e.

121 See, M Rajanikanttsupranote 104, at 136.

122 5ee, The Consumer Protection Act, 198franote 105, §2(d).

123 axmi Engineering Works v. P.S.G. Industrial Ihge, (1995) 3 SCC 583.
124|d. at 584.

125 1d.

126 |ndian Medical Assn. v. V.P. Shantha, (1995) 6 SGC. 6

127)d. at 681.

128 Bank of India v. Mustafa Ibrahim Nadiadwala, (20CPJ 180 (NC).
129 Seeld.

130 5ee, The Consumer Protection Act, 2Gdfpranote 5, at 5.
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Therefore, to bring e-commerce transactions inéoattmbit of consumer protection, to counter
the emerging vulnerabilities of consumé&¥sand to safeguard the interests of consumers, the
Consumer Protection Act, of 1986 was repealed hedConsumer Protection Act, of 2019
(CPA)was re-enacted. The major changes in the CPA, a9

i. The characterization of ‘Consumer’ would containthbalisconnected and virtual
customers. The phrase "buys any goods and hiragails any activities" would apply to
digital transactions made offline or online, aslvasl teleshopping, in-person sales, multi-
level advertising, and telephone agfs.

ii. To advance and defend the interests of consumecsip8 10 of the Consumer Protection
Act, 2019 calls for the creation of the Central 8amer Protection Authority (CCPA), a
body with a variety of authoritigg?

iii. The CPA, 2019 extended the jurisdiction of redressamissions. The jurisdiction of the
District Commission increased to rupees one cf8rehe jurisdiction of the State
Commission increased from rupees one crore to supe@ croré® and the National
Commission deals with those cases where the vdlgeanls and services exceeds rupees
ten crores?®’

The CPA's customer panels have shown to be suatessfolving countless claims without
few procedures and paving the path for India's ldgweent of sound consumer I&.

Conclusion

Consumer protection remained the priority to thermuin the Ancient and Medieval periods
and to the Government in the modern era. Ancienptsclike Manu Smriti, Artha Shastra,
and many more with well-settled Sastras and Dhantefised the unfair trade practices and
punishments for the offenders, which were sevetés Thade the merchants and vendors
abide by the law. The rulers in the Medieval peritarted to use standardized weights and
measures. The vendors who underweighted the goedspunished brutally. Things changed
when it came to the modern period.

Legislations were passed and rights were providecdansumers to protect them from
unscrupulous trade practices. Councils and Redrg&Ssmmissions were established to
promote consumer rights and resolve consumer dispdbwever, providing rights without
awareness is just pointlesBecause an individual who does not know his sgt@nnot

132 |d

133 Sheetal KapoorConsumer Protection Act, 2019: A New Milestone in &@wgging Consumersyojana 53, 55
(2019), https://www.researchgate.net/profile/SH&g@oor/publication/343399260_Consumer_Protectiori_Ac
2019A_New_Milestone_in_Empowering_Consumers/link33800458515b729febde7/Consumer-Protection-Act
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exercise them. The awareness campaigns run by theer@nent are just reaching
metropolitan cities and urban areas. The people avhat the rural level are still vulnerable
to unfair trade practices, which is due to a lackwareness.

This is the reason for the infringement of consumrights even after enacting various
legislation and several amendments. It is suggesiespbread awareness about consumer
protection and consumer rights to the deepest ratlier than enacting mere legislation. This
could yield greater results than it is now.
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Effectiveness of Alternative Dispute Resolution
Mechanism in Consumer Cases

Manish Kumar
&
Ishika Mittal?

Abstract
In 1976, the Indian government amended the cotistitio create a number of commissions, boardbutrals,
and special courts in an effort to address the éasing amount of litigation and reduce the backMganwhile,
the structure for ADR, or alternative dispute regian, began to take shape. ADR is an informal psscthat
includes discussion, mediation, and arbitrationttisaused to handle complaints from customers aotkept their
rights. The Consumer Protection Act, 1986" is a wotthy welfare law in India that provides immediatéphand
safeguards the interests of consumers. Six esbégtiés are granted to consumers by this act: rilghts to safety,
information, choice, remedy, and consumer educatirthree-tier hierarchy of redressal agencies wésoa
established. There were 5,141,696 consumer comgplautimitted with these three-tier authorities adwfe 13,
2019, of which 4,679,910 cases had been resolvediéh,786 cases were still outstanding, for a diapoate of
91.02%. The Consumer Protection Act, 2019 is theltres numerous modifications to the consumer lay. B
establishing authorities, this new law hopes to eitpeaind improve the handling and settlement of cores
disputes. The efficiency of alternative disputeolgion (ADR) procedures, such as negotiation, miath,
arbitration, and Lok-Adalat, in addressing custorsemplaints is evaluated in this assignment.

Keywords: Consumer, ADR, ODR, Mediation, Negotiation, Consufrotectionetc.

Introduction

In today's fast-paced and interconnected worldsaomers engage in a wide assortment of
transactions and interactions with businessesdsilg basis. While many of these exchanges
go successfully, disputes are unavoidable. Theseegssmight range from faulty items and
inadequate service to billing discrepancies andraohdisputes. When such problems arise,
consumers frequently seek efficient and cost-dffeatvays to resolve them, which is where
Alternative Dispute Resolution (ADR) comes in asawviour. In the Indian legal system,
consumer disputes can be easily resolved throughethployment of suitable dispute
resolution procedures including arbitration, caatibn, mediation, and Lok Adalat. These
approaches focus more intently on the underlyingsoas for the problem, restore
relationships, are less formal, stimulate commumoaand active participation in finding
solutions, and result in significant time and stings’

ADR (Alternative Dispute Resolution) is the ternedgo describe a variety of procedures and
techniques intended to settle disputes and maifdesv outside of the traditional courtroom
litigation process. ADR processes are frequentbg imrmal, quicker, and more economical

1 BBA.LL.B, 5" Semester student at SGT University, Gurugram, Hamg, Email- mk977431@gmail.com.
2BBA.LL.B, 5" Semester student at SGT University, Gurugram, Hamg, Email- ishikamittal203@gmail.com.
30Omkar Anuroop and Krishnamurthy Kritika, The Artldégotiation and Mediation (LexisNexis 2015).



Manish Kumar& Ishika Mittal Pageb9

than going to court. They are designed to makelictng parties' interactions, negotiations,
and agreements easier. ADR procedures are usefuks$olving conflicts related to civil
rights, business, family, labour, and communitye Tiractice of settling a conflict without
going to court with the assistance of an impatti&d party is known as alternative dispute
resolution, or ADR. In comparison to going to cotinis kind of consumer dispute resolution
is quicker, less expensive, and simpler

In other words, typically, the term alternative plite resolution (ADR) refers to formal
processes when disputing parties meet with an exgerd party" who helps them reach a
settlement, cooperate, cancel, ®etMediation, Arbitration, Negotiation, Online Disjut
Resolution (ODR), etc. are different types of ADRce they provide an alternative to court
proceedings. Consumer cases cover an extensivégpecf issues, from product warranty
and quality disputes to contractual clauses suchsexsice agreements and purchase
agreements. ADR mechanisms tailored to consumerscaxlude negotiation, mediation,
arbitration, and various online dispute resolugmatforms. Each of these techniques has its
own set of pros and cons and can be selected lasdde nature and complexity of the
dispute, the preferences of the parties involvad,the available resources.

Significance of ADR Mechanism in India

The Legal Services Authority Act of 1987 aimed wiablish legal services authorities that
could offer competent and free legal services ® ripst vulnerable members of society.
These authorities would thereafter be responsitMeofganizing Lok Adalats and ensuring
that the legal system promotes justice on an dgjeitaasis. In India, the Lok Adalat idea has
developed into a successful, ground-breaking, ahthing dispute resolution method rather
than just a test project. This process is well kmdar being an economical, effective,
informal, and quick approach to resolving disputisrepresents a blend of mediation,
negotiation, arbitration, and active participatidie fundamental principle underlying Lok
Adalat’s dispute resolution is mutual consent, ehaarties willingly accept conciliation with

the assistance of an adviser. It stands as a ipattcy, and potent Alternative Dispute
Resolution (ADR) mechanism. Among the various ADRtmods, mediation is especially
well-suited for a country like India, given thaty rural areas in particular, people prefer
amicably resolving their disputés.

It is imperative to raise knowledge and promotes¢htechniques in order to guarantee the
effectiveness of mediation. These initiatives halready been started by the Department of
Consumer Affairs as part of particular projectsislcrucial to conduct training sessions on
Alternative Dispute Resolution (ADR) techniquesg@nizations such as the Indian Institute
of Public Administration (IIPA) and state-level jotl academies might function as

facilitators or actively participate in this initiee. Think about testing the idea of a consumer

4 Alternative dispute resolution for consumers, Bean Union, (Oct 02 2023, 10:40 pm),
https://drupal.alliance.edu.in/drupal/node/4817.

5 Vol.2, Dr.S.C.Tripathi, Alternative Dispute Resadut [ADR], pg.1, (Central Law Publications 2016)

6 Vol.ll, Government of India, Department of Consuradfairs, Report of the Working Group on Consumer
Protection, 33-34, (2012-17).
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court-based mobile alternative dispute resolutigibR) mediator system. Like a traffic

mobile magistrate, this system might help customsh® are being exploited in the
marketplace and deliver justice quickly. It is dguarucial to raise awareness among
consumers and those they may have disputes witardieg the value of ADR. This

awareness campaign should extend to national,, state district commissions, as well as
government bodies. Activities such as giving lesturin consumer clubs, distributing
informational leaflets, and conducting public rielas efforts can be highly effective.

ADR an Innovative and Practical Method

It is essential to adopt fast-track options to gatge that harmed consumers receive justice
quickly due to the rising number of cases thatpmmding in consumer courts and the delays
in receiving remedies.

In the Indian Legal System, various alternative hods, including arbitration, conciliation,
mediation, and Lok Adalat, can be employed to itaté more accessible and efficient
resolution of consumer disputes. These approachesacterized by their informality, foster
communication and active involvement of partiesaeking solutions, address the underlying
causes of conflicts, help preserve relationships] eesult in substantial time and cost
savingé. Innovative approaches like ADR offer procedutakibility, cost and time savings,
and relieve the stress associated with traditiomals. It is advisable to implement a three-tier
hierarchy structure. ADR serves as a means touvestisputes between conflicting parties
without resorting to formal adjudication. UtilizingDR can be an effective strategy for
expediting dispute resolution and alleviating theden on consumer forums. The 2019
Consumer Protection Bill has also included medmtas a tool for direct negotiation to
resolve disputes.

ADR Mechanism in Consumer Dispute Resolution

The Bengal Regulation Act of 1772 serves as thadation for India's adoption of alternative
dispute resolution (ADR) procedures. This act $tifpd that parties must submit contested
records to mediators, whose rulings would be diéfimiand unchallengeable. The Regulation
Act of 1781 further stated that the arbitration edvaf the mediator could only be overturned
if two witnesses could show that the mediator agtdll blatant bias or error and that judges
should counsel parties to submit their disputea ferson of their choosing. In reference to
arbitration, Sir Charleswood recommended that #@8d Law Commission create a unified
legal framework. What followed was the creatiorttef Code of Civil Procedure in 1859. The
Indian Contract Act of 1872 also recognized arbitraagreements as exceptions to Section
28, which renders void any contract that restriet®urse to legal proceedings.

Subsequently, the Arbitration Act of 1899 was eeddb facilitate the resolution of disputes
outside of court in the presidency towns. The Adbibn Statute of 1940 took its place after

7 bid.
8Vol.l, Omkar Anuroop and Krishnamurthy Kritika, &Art of Negotiation and Mediation, 35-40, (Lexistig 2d
ed. 2021)
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this statute was ultimately repealed. In order #oryc out its pledge, India passed the
Arbitration (Protocol and Convention) Act after milgg the Geneva Convention's arbitration
protocol. India likewise ratified the New York Casmtion, which resulted in the 1961 passing
of the Foreign Awards (Recognition and Enforceméat) The Arbitration and Conciliation
Act of 1996 was passed in the wake of India's egoadiberalization in the 1990s. This
statute brought about major improvements in thdtratlon area and replaced the 1940
statute. It also introduced the concept of conaiawith the goal of expeditiously settling
mainly business-related issues and disputes.

A portion of the significant points of interestatternative dispute resolution are:

(a). Cost-effectivenessADR processes are generally less expensive thgation.

(b). Time efficiency:ADR is typically quicker than going through therfal court system

(c). Less formality: ADR proceedings are less formal and bureaucratian t court
proceedings.

(d). Privacy: Parties can freely discuss their differences withtbe concern of their disputes
becoming public records in a courtroom.

(e). Perceived fairness/ADR often provides parties with a sense that theme no clear
winners or losers, promoting a more balanced ouécom

Classification of ADR

Various ADR mechanisms can be categorized as:
(a). Arbitration

(b). Mediation

(c). Negotiations

(d). Negotiations

(e). Conciliation

(M. Judicial Settlements inclusive of Lok Adalat’s

Arbitration

In this type of ADR, referred to as arbitratione tlisputing parties jointly choose a neutral
arbiter to hear their case and reach a mutuallgesdile resolution. The principal objective of
arbitration is to efficiently and economically réaa fair and unbiased tribunal decision in a
just and equitable manner.

Conciliation

In the conciliation process, the primary aim isassist parties in reaching a resolution.
Importantly, the parties are not compelled or fet&td by conciliation; they can continue
negotiations until they reach a mutually satisfactagreement. An impartial third party,
referred to as the conciliator, manages this psocéke conciliator actively participates by
engaging in discussions, and negotiations, aneériogta harmonious settlement.
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Mediation

A mediator plays a role in aiding disputing partieschieve an agreement. It is the parties in
dispute who establish the terms of the settlenteay wish to reach. The role of the mediator
is to facilitate discussion between the parties todorce any decisions on them.

Lok Adalat

The Legal Services Authorities Act of 1987 introddcthe Lok Adalat system of dispute
settlement with the goal of accelerating the prec@sresolution through mutual consent may
be possible for conflicts in Lok Adalat at the flitesation phase.

Negotiation

In alternative dispute resolution, this is the noetlthat is most commonly employed. In order
to arrive at a solution that is acceptable to hmdhties, the parties hold non-binding talks
without the assistance of a third party. In busshe®wn-profit organizations, government
agencies, court cases, international relations,paivate affairs including marriage, divorce,
childrearing, and daily living, among other congextegotiations take place.

Purpose of Studying ADR

The primary focus of this study is to assess tlieagfy of Alternative Dispute Resolution

(ADR) systems in India, particularly in terms ofdueing the caseload in the courts.

Additionally, the study aims to provide concreteammendations for the establishment of a

robust institutional ADR framework in India. In aexdance with the terms of reference, the

Indian Law Institute was tasked with examining fibleowing:

» Evaluation of the current legal framework and ragjohs governing the resolution of
commercial disputes through ADR. This entails adhgh review of the Arbitration and
Conciliation Act, 1996, with the objective of idéging and suggesting remedies for any
deficiencies. The study will also include an assesg of the implementation of Section
89 of the Code of Civil Procedure, aimed at enhamdis effectiveness, and exploring
potential contributions from the Indian Council Abitration (ICADR) in improving the
implementation of this provision.

» The study revolves around examining the incentixgtesns governing the utilization of
both the court system and Alternative Dispute Regm (ADR) methods for addressing
specific dispute categories. It also delves inte thcentive framework influencing
different stakeholders in either advocating folopposing specific ADR mechanisms for
case types, involving a stakeholder analysis. Inaooly, it's worth noting that the study
was specified to be non-data based.

* Identifying the types of cases that can be effetfivmanaged through arbitration,
mediation, and other Alternative Dispute ResolujidDR) methods. It also explores the
potential selection of cases suitable for ADR.

» Investigating the feasibility of incorporating Iiteztual Property Rights (IPR) cases into
ADR mechanisms.

» Assessing the impact of resolving cases throughtration, mediation, and other ADR
processes on reducing the caseload in traditianats
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« Exploring the necessary measures to enhance csslaitien and attract more cases for
dispute settlement through ADR.

« Examining the potential for establishing instituiéd ADR systems in India, akin to well-
known international ADR institutions.

The Scope of ADR Mechanism in New Consumer Act, 201

The Consumer Protection Bill, 2019 was enactechbyitdian Parliament on August 6, 2019,
in response to the growing issues that customerfaaing in the digital age. This historic law
aims to guarantee the efficient and timely handliigconsumer complaints. After being
approved by the president, the Consumer Proteciicmn 2019 (New Act) was officially
published on August 9, 2019. On a date declarethbyCentral Government, the New Act
took the place of the over thirty-year-old CPA 686°

The New Act of 2019 introduces mediation as anrAléve Dispute Resolution mechanism,
streamlining the operations of resolving disputes expediting the adjudication process. This
change is expected to result in faster disputelugsn and alleviate the backlog of cases in
consumer courts, which are currently burdened mutmerous pending cases.

Institution of Consumer Mediation Cell:

Section 74 of the law outlines the establishmedtfanctions of consumer mediation cells:

1. The establishment of a consumer mediation cell nhestmandated by each state
government, and it must be notified formally anthetted to the state and district
commissions in that state.

2. ltis also necessary for the Central Governmemiotdy the National Commission and its
regional Benches about the creation of a consureéiation cell.

3. As mandated by regulations, a consumer mediatitbmeest consist of individuals.

4. Each consumer mediation cell is responsible fonitaaiing:

(a). roster of impaneled mediators.

(b). A record of cases handled by the cell.

(c). Records of proceedings.

(d). Any other information as specified by regulations.

5. Each consumer mediation cell must provide a quwrtezport, together with an
attachment, to the appropriate Commission (Nati@d@amnmission, State Commission,
District Commission, or State Commission). Submoissprocedures should follow
established guideling$.

Procedure for Mediation
Section 79 of the law outlines the mediation preces

9 Stuti Galiya, India: Consumer Protection Act, 261Bey Highlights, mondaq connecting knowledge &jple,
(Oct.27.2023, 10:00 AM), https://lwww.mondaq.comiaidodd-frank-consumer-protection-act/838108/coresum
protection-act-2019--key-highlights.

10 The Consumer Protection Act, 2019, no.35, Act ofi@d@aent, 2019 (India)
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1. Consumer mediation sessions will be held in thesaorer mediation cell affiliated with
the relevant District, State, or National Commissio

2. When a consumer dispute is sent to mediation by District Commission, State
Commission, or National Commission, the mediatooseim by the corresponding
Commission is required to consider a number ofofactsuch as the parties' rights and
obligations, any applicable trade practices, theuonstances that led to the dispute, and
any other relevant factors. Over the mediation @gecthe mediator is also constrained by
the natural justice principles.

3. The nominated mediator is responsible for condgctthe mediation within the
timeframe and in the manner specified by regulation

Settlement through Mediation

Under Section 80 -

1. In accordance with mediation, any agreement reabbagleen the parties regarding all or
just some of the issues in the consumer disputé beudocumented in writing and signed
by the parties involved or by their designated eéspntatives.

2. The mediator is responsible for drafting a settletreport, which includes the signed
agreement, and sending it to the relevant Comnmissio

3. In cases where no agreement is reached within tthalated time or if the mediator
deems settlement to be unfeasible, the mediatonldhoreate a report reflecting this
situation and submit it to the relevant Commission.

Judicial Trends

A substantial contribution to the evolution of coneer protection law has been made by the
Supreme Court of India and other Indian High Cquntsich have continuously interpreted

the terms of the Consumer Protection Act (C.P. Actla way that benefits consumers.

Numerous topics have been addressed by thesergttipns, such as medical malpractice,
housing services, and shortcomings in public ytidiervices including rail, insurance, and

telecommunication.

For instance, in the case $&lem Advocate Bar Association Tamil Nadu v. Unibmdia'!,

the Supreme Court of India directed the draftingli@ft model rules for Alternative Dispute

Resolution (ADR) and draft rules for mediation undection 82(2)(d) of the Code of Civil

Procedure, 1908. As a result of this decision,Liln@ Commission drafted a set of draft rules

that are divided into two parts:

(a). The first part outlines the procedure to be folldwey the parties and the court when
selecting a specific ADR method.

(b). The second part comprises draft rules for mediatioder section 82(2)(d) of the Civil
Procedure Code, 1908.

The terms "mediation" and "conciliation” have imjaot differences. The law and the
UNCITRAL model, according to Justidd. Jagannadha Rasomewhat lessens the role of a

1salem Advocate Bar Association Tamil Nadu v. Usidimdia, AIR 2005 SC 3353, (India)
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mediator than that of a "conciliator.” As per thebi#ration and Conciliation Act, 1986, Part
lll, a "conciliator" is endowed with more powersatha "mediator” due to their ability to
propose settlement proposals. This distinctiorhiroles of a 'mediator' and ‘conciliator’ is
evident, and it is also relevant in the contex$ettion 89 of the Code of Civil Procedure.

Justice Rao further emphasizes the need for tguifimiges and lawyers in this field.
Workshops, seminars, and conferences should bédarggeonducted in both districts and
courts, with a focus on making ADR a compulsoryjsciowithin Bar Councils. There could
even be a separate examination on ADR, with passinging a requirement for obtaining a
practice license, underscoring the importance oRARethods. If there are changes to be
implemented, they cannot rely solely on minor legige amendments; it requires self-
motivation and encouraging others to bring aboaséhchanges. However, it is essential to
exercise caution when it comes to settlements idiatien and conciliation. All settlements
should be deliberate, the process must be fairnané of the parties should feel subjected to
bias. Settlements must be the result of sensifileeince.

In the case oNational Seeds Corporation Ltd. v. M. Madhusudhaudy & Ant? it is
commonly observed that consumers tend to threadelers with legal action even for minor
issues. This has led to the perception that Indearsumers have significant bargaining power
over traders. However, in reality, traders oftemehthe upper hand due to a cunning tactic.
They include mandatory arbitration or exclusiveigdiction clauses in standard contracts.
Since most consumers accept these terms withordgubbly reviewing them, it is common to
see consumers struggling to challenge the enfonceafiesuch clauses.

But, In the case oMagma Leasing & Finance v. Poluri Madhavildtathe Supreme Court
stressed that when a valid arbitration agreemeistsexhe court is compelled to refer the
subject to arbitration. IBooz Allen and Hamilton Inc. v. SBI Financetthe binding force

of the same has been diluted over the course d.tiHowever, this principle has been
somewhat weakened over time, primarily due to thergence of the ‘arbitrability doctrine.’
Consequently, disputing the arbitrability of a ®dbjmatter, or whether a matter is suitable for
arbitration, has become a common strategy. Thisblea®me the first line of defence for
resisting an application filed under section 8,chhseeks mandatory arbitratith.

Limitations of Alternative Dispute Resolution

Numerous drawbacks hinder the path to successBputé resolution, often creating a
challenging environment for both parties seekimpmpromise. Some of these disadvantages
include:

(a). Imbalanced Negotiating Power:

12 National Seeds Corporation Ltd. v. M. Madhusudhaddye Anr,(2017) ibclaw.in 503 SC, (India)
13 Magma Leasing & Finance v. Poluri MadhavilatalR 2010 SC 488, (India)

14 Booz Allen and Hamilton Inc. v. SBI Finance L(#@IR 2011 SC 2507), (India)

15 Ayyasamy v. A. Paramasiva@0p16) 10 SCC 386, (India)
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(b).

(©).

(d).

(e).

(f)-

In certain scenarios, one party may wield signiftta more influence than the other,
leading to a notable power imbalance. This is paldily evident in cases such as
employment disputes and divorces, where the couatg be a more equitable choice for
the weaker party.

Lack of Legal Expertise:

In disputes involving complex legal matters, ituislikely that a mediator or arbitrator
possesses the same level of legal expertise andléahge as a judge. Disputes can span
various domains, including commercial, social, aldjal conflicts, necessitating
specialized mediators. Often, the mediator maypnotide the perspective of a judge.

Lack of Specific Precedent:

Anticipating the outcome of a dispute resolved tigio ADR can be challenging due to
the absence of a precedent system. This makessigre®@ obtain evidence from the
opposing party in a lawsuit, leading to uncertaintpredicting outcomes.

Enforceability:

In most cases, ADR is not legally binding, makihg £nforcement of awards a complex
process. Legal arbitration typically has proceddiogsnternal appeals, with the outcome
being subject to review by the court.

Necessity of Court Action:

If one of the parties refuses to accept the atbitea decision, it may require court
intervention. This not only leads to confusion kalso raises concerns about the
arbitrator's impatrtiality. Additionally, there isnlited scope for judicial review of an

arbitrator's decision.

Restrictions on Discovery Process:

ADR often lacks the robust discovery mechanismdabla in litigation. Courts typically
grant significant leeway in the discovery procesgsich is not as prevalent in alternative
dispute resolution.

Conclusion

The Consumer Protection Act, 2019 states in itarpi#e that its goal is to protect consumers'
interests. In order to do this, it creates authewifor the prompt and efficient administration
and resolution of consumer disputes. Additionathgeeks to prevent consumer exploitation
and offers channels for bringing consumer compdao@fore appropriate consumer courts or
Alternative Dispute Resolution (ADR) processes lkediation, arbitration, and negotiation.
Ultimately, the goal is to provide consumers witistice. The court's decision in the case of
Lucknow Development Authority v. M. K. Guptanderlines that the act's importance resides
in its ability to actively involve consumers in thearket economy, thus improving societal
welfare.

16 Lucknow Development Authority v. M. K. GupadR 1994 SC 787.
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ADR techniques including arbitration, mediation, damegotiation are frequently less
expensive and time-consuming than traditional cpuotedures. This benefit is particularly
significant for consumers, who may not have tharigial resources or the time to engage in
protracted legal battles. ADR also allows for mlexible and informal procedures, which
can facilitate communication between the partied, an many cases, lead to mutually
satisfactory resolutions.

The CPA of 1986, which had been in place for mbentthree decades, was replaced by the
New Act on a date announced by the Central Govemhmi@ order to expedite the
adjudication process and streamline the disputelutsn process, the New Act of 2019
incorporates mediation as an Alternative DisputedRgion option. This change is expected
to result in faster dispute resolution and allevitdte backlog of cases in consumer courts,
which are currently burdened with numerous pendasgs.

The analysis presented in this paper has highligkteveral key benefits of establishing a

Consumer Mediation Cell. It provides consumers witbpecialized and accessible avenue to
resolve disputes, fostering trust and confidencthénmarketplace. By offering a structured

process for mediation, this cell helps streamlihe tesolution of consumer grievances,

reducing the burden on already congested legagmstit is essential to acknowledge that the
effectiveness of ADR in consumer cases is not witlts challenges.

For instance, ensuring that ADR processes areafadrimpartial, and that consumers have
access to knowledgeable and unbiased mediatombitrators, is crucial. Additionally, there
may be situations where one party possesses s@miff more power or resources,
potentially resulting in an uneven playing fieldridig ADR proceedings. The effectiveness of
alternative dispute resolution (ADR) mechanismsconsumer issues is evident; yet, to
mitigate their limitations and guarantee that ADRthods continue to be a practical and
equitable choice for every party involved, thesecpsses must be continuously improved.
ADR may provide customers a more effective andsBaitig way to resolve disputes, but in
order to safeguard the rights and interests ofpalties involved, it must be carefully
administered and regulated.
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Unfair Trade Practice and Consumer Protection

Aninda Dag
&
Esha Jair?

Abstract
This chapter delves into the realm of Unfair Trdtactices (UTPs) and their significance in the @atof Indian
consumer protection rights and competition laws. ¥ ERcompass trade practices that employ unfairemegdtive
methods for the purpose of promoting degraded gawdservices, for gaining undue profits, (actiohsittare
prohibited by statute). The chapter investigates thtionale behind incorporating the concept ofaintrade
practices within the ambit of consumer protectiomdaather than classifying them solely under cortipetiaws.
This study provides an in-depth analysis of unfaide practices in India by drawing comparisons bemwéhe
provisions in competition and consumer laws. It a@#os to explores the interface between competiimnand
consumer law, taking into account the diverse imtetations of ‘consumer welfare' in both legislatoantexts.
This chapter further investigates the evolutionJdPs within the Monopolistic and Restrictive Traded®ices
(MRTP) Act, Consumer Protection Act, and Competifioh tracing the historical changes and developmelt
examines the abolition of the MRTP Act, reviewsélgemmendations of the Sachar Committee and thadRag
Committee, and explores the establishment of the €iitiop Commission of India (CCI) and the Competithart
of 2002.Additionally, the chapter delves into tleasons for incorporating UTPs within consumer lawssetts
the various components of UTPs, and assesses theriies and agencies responsible for addressinigPsl
Through this comprehensive exploration, the chaméfers insights into the legal framework aimed at
safeguarding consumer interests, regulating busimeactices, and promoting fair competition. It emstores the
vital role these laws play in protecting consumemt the challenges posed by unfair trade practicdsle
fostering economic growth and consumer well-being.

Keywords: Unfair Trade Practices, Consumer Protection, Caitnre Law, Indian Legal
Framework, Regulatory Evolutiortc.

Introduction

In the ever-evolving landscape of commerce andefrabhfair Trade Practices (UTPs) have
become a focal point of concern, reflecting a raofydeceptive or wrongful behaviors that

impact not only the economic fabric of businesses &so the rights and interests of

consumers. UTPs encompass a broad spectrum oitiastim which businesses adopt unfair,

misleading, or deceptive practices to promote &he, sise, or provision of goods and services,
often crossing legal boundaries. These practices imalve misrepresentations concerning

any aspect of a product or service, whether remhagined.

In this context, consumer protection laws play ofal role in safeguarding the interests of
individuals and ensuring fair, transparent, andcathbusiness conduct. UTPs are not only
detrimental to businesses, competitors, and thekehabut also have far-reaching

consequences for consumers who may fall victimhésé unscrupulous tactics. This chapter

4% Year, Student at Department of Law, University®@élcutta, Email- nidhisapnesh8484@gmail.com
251 Year, Student at University Institute at Legal $lies, Chandigarh University, Email-ishajain8j@gmaibm
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delves into the intricate web of UTPs and expldles intricate connections between these
practices and the laws designed to protect consunBgr examining legal theories such as
trade secret misappropriation, unfair competitfatse advertising, palming off, dilution, and
disparagement, we aim to shed light on the mechentbrough which UTPs are addressed
and the pivotal role of consumer protection lawsupholding fairness and integrity in the
marketplace.

What are Unfair Trade Practices?

The term “unfair trade practice” in the Indian le§amework is a crucial aspect of both the
Indian Consumer Protection Act of 1986 and the Gatitipn Act of 2002. In the Consumer
Protection Act 1986, this term is explicitly defthender Section 2(1)f)which encompasses
a wide range of practices that employ deceptivandair means to promote the sale, use, or
supply of goods and services. These practices daclbut are not limited to, false
representations regarding the standard, qualitypature of goods or services, misleading
warranties, and false claims disparaging the goselsjices, or trade of another party. This
definition within the Consumer Protection Act 198Gimed at safeguarding consumer rights
and ensuring that individuals are not misled oreflesl by businesses in the marketplace.

Conversely, the Competition Act 2002 establishes @ompetition Commission of India

(CCI), primarily focused on preserving fair comgieti within the Indian marketplace. While

the erstwhile Monopolies and Restrictive Trade #eas (MRTP) Commission was

empowered to address unfair trade practices, this €C@re objective differs. It is tasked with

preventing agreements and practices that could havedverse impact on competition. This
delineation underscores the distinct objectivethe$e two legislative acts, with one primarily
emphasizing consumer protection and the other cdraterg on maintaining healthy

competition in the Indian econofhy

What's Unfair in such Trade Practices?

Unfair trade practices, as defined under the ComigeAct, can be broadly categorised into:

1. Anti-Competitive Agreements:
These are agreements related to the productiop)ysupstribution, storage, acquisition,
or control of goods or services. They are deeméddiin they cause or have the potential
to cause significant adverse effects on competitigthin India. Essentially, any
agreements that hinder or reduce competition amsidered anti-competitive.

2. Abuse of Dominant Position:
Unfair trade practices also encompass instancesevéhdominant firm or group of firms
in a market engages in conduct with the intentlimieate or discipline a competitor or

3 Section 2(r), The Consumer Protection Act 1986.68mf 1986(India)

4 Sharad Vadehra, Growing Incidences of Unfair Triadeetice in India, Mondag,
https://www.mondaq.com/india/consumer-trading--imfi@ding/343952/growing-incidences-of-unfair-tead
practices-in-india
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deter new entrants. This behavior ultimately result a substantial reduction in
competition within the market, making it unfairdompetitors and consumers alike.

Why these Practices are Unfair?

The core reason these trade practices are congidefair lies in their detrimental impact on

fair competition and the overall health of the nedridere is why they are deemed unfair:

1. Undermining Competition:
Anti-competitive agreements can suppress compethiip limiting the choices available
to consumers and the opportunities for new busasess enter the market. This hampers
the natural forces of supply and demand, leadirggber prices and reduced innovation.

2. Excessive Market Control:
The abuse of a dominant position allows a singla for a group of firms to exert undue
influence over the market. This control can leadrtonopolistic tendencies, pricing
abuses, and the exclusion of potential competitalisof which can harm consumer
welfare.

3. Consumer Detriment:
Unfair trade practices often result in consumerginga higher prices for goods and
services. Additionally, they may be left with feweptions and reduced access to
innovative products or services, ultimately disadageous to consumers.

In essence, unfair trade practices are deemedrupégiause they erode the fundamental
principles of competition, which are crucial foroeomic growth, consumer choice, and
innovation. To safeguard these principles, the Gaitipn Commission of India was
established to enforce the Competition Act, therpbgventing activities that negatively
impact competition and ensuring a level playingdffer all market participants.

Sectors Impacted by Unfair Trade Practices:

A Comprehensive Overview

Unfair Trade Practices (UTP) have become a pergdssue in numerous sectors across the
globe. These practices can manifest in a wide asfapdustries, including but not limited to
food processing, pharmaceuticals, education, fimaaad more. The detrimental effects of
UTP are felt by both consumers and businesses, ngpaki imperative to have legal
frameworks in place to combat them.

In the pharmaceutical sector, UTP is a signifigamtcern, prompting the enactment of several
laws aimed at preventing and addressing such peactThese include the Drugs and Magic
Remedies Act of 1954, the Drugs and Cosmetics Act9d0, and the implementation of
whistleblower policies to encourage reporting aateddeceptive actions.

Financial institutions are not immune to the impaat UTP. They are subject to a range of
regulatory measures designed to curb such praclitese include the Insurance Act of 1938,
accompanied by relevant rules and regulationsctimeprehensive Insurance Regulatory and
Development Authority (IRDA) regulations of 200% well as the Securities and Exchange
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Board of India (SEBI) Act of 1992 and the Prohitiof Insider Trading Regulations from
1992.

In the realm of food processing, the threat of Ud Bddressed through legal frameworks that
safeguard consumers and the integrity of the imgu$he Food and Standards Act of 2006 is
a notable example of legislation aimed at prevgntind penalizing unfair trade practices
within this sector.

Various other sectors also have their own distlaets and legal mechanisms in place to

combat UTP effectively. Recognizing the pervasiature of these practices and the need for
sector-specific interventions, authorities and feguy bodies continue to evolve and adapt to

ensure fair and ethical business conduct acrosssinds. Understanding the prevalence of

UTP and its impact on these sectors is essentiadiosumers, businesses, and policymakers
as they collectively strive for a more equitable &ransparent marketplace.

What does Consumer Protection refers to?

A ‘consumer’ is an individual defined under botle Bonsumer Protection Act, 2019, and the
Consumer Protection Act, 1986. According to themgal definitions, a consumer can be
broadly described as a person who engages withupt®ar services in various ways. This
involvement includes the act of purchasing produmtsiling services with either a completed
or promised payment, or participating in delayeghpant systems.

Consumer protection refers to the comprehensiveolseteasures and principles aimed at
safeguarding the interests of individuals in therketplace, extending from birth to death,
regardless of their age, financial status, or otfsators. It entails ensuring that every
consumer can make informed decisions about theafltheir money and that their rights are
fully protected.

Prohibition is advocating for responsible choicesl protecting our communities from the
adverse effects of harmful substances.

Statutes and Legal Judgements that prohibits UnfairTrade Practice and Supports

Consumer Protection:

Monopolies and Restrictive Trade Practices Act, 296

* 1In 1969: The MRTP Act was enacted to address mdiggpand restrictive trade practices
in India.

» Primarily focused on regulating monopolistic anti-anmpetitive behavior.

* Included provisions to deal with restrictive trgmtactices.

* Established the Director General of Investigationd aRegistration (DGIR) for
investigating complaints.

« The MRTP Commission was created to adjudicate ottensarelated to monopolies and
restrictive trade practices.
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« The MRTP Commission could order the cessation dhiurirade practices if found
prejudicial to the public interest or consumer &gt

Consumer Protection Act, 1986.

» Unfair trade practices, previously under the MRT®, Avere no longer covered under the
Competition Act.

* The provisions related to unfair trade practicesenshifted to the Consumer Protection
Act of 1986 (COPRA).

» The COPRA introduced a three-tier quasi-judiciatsgn to address consumer grievances,
including complaints against unfair trade practices

Competition Commission of India

Analysing the Landscape

The economic landscape in India changed signifigahte to liberalization and globalization.
The need for more comprehensive mechanisms to aegblusiness practices and promote
competition became evident.

The Competition Commission of India was formed tdhance competition in the Indian
economy

1. In the case of Sh. Ravi Beriwala v. Lexus Motord {(2017): The Commission clarified
that allegations of unfair trade practices areimio¢rently covered under the Competition
Act, 2002.

The Commission evaluated the allegations from thadpoint of Section 4 of the CA,
2002, which addresses the abuse of a dominanig@ositthe market.

2. M/s Kiran Enterprise v. M/s Abbott Healthcare Pmvid (2017): The informant alleged
that the opposite party was engaged in unfair tpmeetices.

However, the CCI, after reviewing the evidence,sehto examine the case based on
Sections 3 and 4 of the CA, 2002.

In its final order, the CCI concluded that the ogip® party had not violated any
provisions of Sections 3 and 4 of the CA, 2002.sEhgections relate to anti-competitive
agreements and abuse of a dominant position, resplgc

3. M/s Indiacan Education Pvt. Ltd v. M/s Aldine Vergs Pvt. Ltd & others (2016): The
informant filed a case against the opposite pamtyen Section 19 of the CA, 2002.

The grounds for the case were that the oppositg'patleged conduct amounted to unfair
trade practices and could have an adverse effecbmpetition in India.
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However, the CCI, in this instance as well, examlitiee matter under the provisions of
Sections 3 and 4 of the CA, 2002.

The CCI determined that the opposite party did moid a dominant position in the
market, and therefore, the issue of abusing a damhjposition did not arise.

In summary, these cases reveal that the CCIl doesdinectly investigate unfair trade
practices. Instead, it focuses on assessing ampettive agreements (Section 3 of the CA,
2002) and potential abuses of dominant positioest{& 4 of the CA, 2002) under Section
19 of the Competition Act, 2002.

The Competition Act, 2002

* The MRTP Act was repealed, and the Competitionwes introduced to replace it.

e The Competition Act focused on promoting and pnésgr competition in India's
markets.

¢ Unlike the MRTP Act, the Competition Act did not pdicitly address unfair trade
practices.

e« The Competition Act dealt with various aspects ofnpetition law, including anti-
competitive agreements, abuse of dominance, andategn of combinations.

The evolution of addressing unfair trade practioedndia is a multifaceted journey. It
commenced with the introduction of the Monopolies &estrictive Trade Practices (MRTP)
Act of 1969, primarily designed to counteract mariggtic and restrictive trade behaviors. In
1984, an important amendment was made, augmertmgURTP Act with an additional
chapter explicitly targeting unfair trade practicéhis expansion of scope led to the
establishment of a vital regulatory body known lzes Director General of Investigation and
Registration (DGIR). The DGIR was vested with théharity to investigate complaints
pertaining to both restrictive and unfair tradegticges. To adjudicate such cases, the MRTP
Commission was instituted as a judicial body, eretbwith the power to issue cease and
desist orders against unfair trade practices tleeviound to be prejudicial to public interest
or consumer welfare.

The landscape of trade practices in India undenaesgismic transformation with the advent
of liberalization and globalization, necessitatiagmore robust regulatory framework. In
response to this, the Competition Commission ofidndmerged as a key institution

responsible for promoting and preserving competitrothe economy. This shift in approach
led to the eventual repeal of the MRTP Act. Consetjy, the responsibility for addressing
unfair trade practices was transferred to the QmoesuProtection Act of 1986 (COPRA),

which marked a pivotal moment in the realm of comeuprotection.

The COPRA introduced a three-tier quasi-judicial&ure comprising the District Forum,
State Forum, and National Forum, providing aveniggsconsumers to seek redress for
grievances against defective goods, deficient sesyiand unfair trade practices. However, a
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significant shift occurred within the COPRA - whitee MRTP Act allowed individual
consumers to initiate cases of unfair trade prastithe COPRA restricted this authority to
consumer associations and governmental bodies.

Although the COPRA represented a significant stepwdrd in consumer protection, it
encountered a series of challenges. Notably, ttasiqudicial redressal bodies established
under the COPRA lacked investigative powers anddawfrastructural limitations, especially
at the local level. This reality led to low consurnenfidence in the dispute resolution system,
with cases often languishing for years before rieach final verdict.

In response to these challenges, there is a recaynieed to establish a dedicated Consumer
Protection Agency in India. This agency would foamsinvestigating cases involving unfair
trade practices, misleading advertisements, an@fengroducts that affect a substantial
number of consumers. The research study aims tandeat prevalent unfair trade practices in
the Indian market, ultimately informing the devetognt of guidelines and recommendations
for the establishment of such an agency.

Through the collection of anecdotal evidence, t@isearch endeavor seeks to influence
improvements in the legal and regulatory framewerisuring its alignment with the unique

needs and developmental stage of the Indian ecoramdymarkets, rather than relying on

borrowed concepts from other jurisdictions.

How is the Act of Consumer Protection 2019 differeinfrom Consumer Protection Act,
19867

The implementation of the Consumer Protection 204,9 in India on July 20th, 2020, marks
a significant transformation in the landscape afistomer rights and protection within the
country. These guidelines have been introduceditivess the evolving nature of consumer
issues, particularly in the context of the growmgommerce sector. Let us delve into the
various aspects of these guidelines:

1. Geographical Convenience:
The Act offers consumers the convenience of filbognplaints from their own place of
residence, simplifying the process of seeking regirddditionally, e-filing of complaints
streamlines this further, embracing the digital.age

2. Fee Waiver:
To the benefit of consumers, claims up to Rs 5dakb longer require fees, reducing
financial barriers to seeking justice.

3. Consumer Empowerment:
Consumers can now take control of their cases psesenting themselves through video
conferencing, reducing the reliance on hiring legabfessionals. This empowers
individuals to take direct action in protectingithéghts.
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4. Product Liability:
The introduction of the concept of product liagilénsures that manufacturers and service
providers are held accountable for negligence. Th&ans that consumers can seek
substantial compensation when harmed by substapdaddicts or services.

5. Class Action Suits:
Inspired by practices from the United States, thesiés enable groups of aggrieved
consumers to join forces, reducing legal costs iamatoving the chances of resolving
disputes and securing settlements.

6. Legal Consequences:
The guidelines bring forth strict penalties, inghgd imprisonment, for producers of
counterfeit goods and those involved in misleadadyertising. While celebrities
endorsing products may not face legal penalties; tan be prohibited from endorsing if
the advertisement is deceptive.

7. E-commerce Regulation:
The Act places stringent regulations on e-commemapanies, compelling them to
disclose essential product information, including tountry of origin. Moreover, they are
required to address consumer grievances withincpbesl timeframes, enhancing the
protection of consumers in online transactions.

8. Mediation and Dispute Resolution:
The guidelines actively promote the use of medmafior the resolution of consumer
disputes. This approach not only saves time anduress but also provides a more
efficient and less adversarial means of resolvéisgés.

9. Empowering Consumer Rights:
The Act grants consumers a set of rights, includimg right to safety, information,
choice, redressal, and the right to be heard. M@aredt emphasises the importance of
consumer education and the option of mediatecesedthts.

These guidelines place a significant responsibilityousinesses that cater to consumers. They
are required to exercise heightened care and migglan ensuring the quality, quantity, and
safety of their products and services. The estailkest of Consumer Affairs Committees and
the availability of online mediation options progidbusinesses with the opportunity to
proactively address consumer complaints, poteptaloiding the expenses associated with
defending cases in remote consumer courts andusaf#igg their reputation.

In summary, these new guidelines represent a nmegw towards prioritizing consumer
welfare, aligning India's consumer protection ratjohs with contemporary challenges and
expectations, and ensuring that consumers' rigetp@tected in an increasingly digital and
global marketplace.
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In Brief: Competition Law vs.Consumer Protection Law

The comparison between competition law and consiratection law, particularly in the

context of addressing unfair trade practices, igiaf for safeguarding consumer welfare.
Both areas of law play distinct but complementasles in ensuring fair and competitive
markets, protecting consumers, and promoting ecanamell-being. Here is a detailed

comparison:

Competition Law:

Focus:

Competition law primarily concentrates on maintagnia level playing field in the
marketplace by preventing anti-competitive behasgiw preserving fair competition.

Regulatory Body:
Competition law in India is enforced by the Compet Commission of India (CCI).

Legal Framework:
In India, competition law is primarily governed the Competition Act, 2002.

Key Provisions:
Competition law addresses issues like anti-competiagreements (Section 3), abuse of
dominant position (Section 4), and regulation ahbmations (Section 6).

Objective:

The primary objective of competition law is to prai@ economic efficiency, innovation, and
consumer choice by ensuring that businesses confgidie and do not engage in practices
that stifle competition.

Consumer Protection Law:

Focus: Consumer protection law is geared toward safegugrcdonsumers from unfair and
deceptive trade practices and ensuring that thesive goods and services that meet certain
standards.

Regulatory Body:
In India, the National Consumer Disputes RedreSsamhmission and State Commissions are
responsible for enforcing consumer protection law.

Legal Framework:
Consumer protection law in India is primarily gaved by the Consumer Protection Act,
1986 (COPRA).

Key Provisions:
Consumer protection law includes provisions to adgirunfair trade practices (Section 2(r)),
misleading advertising, and product liability, argasthers.
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Objective

The primary objective of consumer protection lawoiprotect consumers from deceptive and
harmful practices, ensure they receive fair treatmand have a means of seeking redress
when their rights are violated.

Why Are Consumer Laws Made and What Are These Law Ding?

Consumer Protection Laws in India

In India, one of the most significant consumer @etibn laws is the Consumer Protection Act,
1986. This law grants various rights to individydisms, and entities for the purchase of
goods and services. The primary functions of these in India include:

1. Consumer Redressal:
Offering consumers a platform to seek redress againfair practices, substandard
products, or services.

2. Information and Transparency:
Ensuring that consumers have access to esserfitighation about products and services,
including their quality, price, and safety.

3. Quality Assurance:
Setting quality and safety standards for produgtsfecting consumers from health or
safety risks.

4. Dissuading Unethical Practices:
By imposing penalties and legal consequences, tlase act as a deterrent against
businesses engaging in deceptive or harmful pesctic

Consumer protection laws are a crucial componeatfafr and functioning market economy.

They serve to protect consumers from exploitatpyomote fair competition, and ensure that
businesses adhere to ethical and transparent gasctiltimately contributing to the overall

well-being and empowerment of consumers.

Unfair trade practices in the market have profoefidcts on both the market and consumers,
necessitating the creation of consumer protectiors ito address these issues. These laws play
a crucial role in safeguarding consumer rightsiatetests.

Barriers to Consumer Protection
In recent years, consumers have faced a multitbtdballenges when it comes to effectively
exercising their consumer protection rights. Thesseiers have become increasingly apparent
as the marketplace has evolved, especially withgtbeith of e-commerce. Addressing these
obstacles is crucial to ensure that consumers aafidently assert their rights.
1. Outdated Legislation:
One of the primary issues has been the inadequaeyisiing consumer protection laws.
The Consumer Protection Acts, which was created mfore the advent of e-commerce
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and digital transactions, has proven to be ineffitiin addressing modern consumer
concerns.

2. Administrative Delays:
The consumer dispute redressal forums, tasked regblving complaints, have been
plagued by administrative inefficiencies and bagkloThe extensive delays in handling
consumer grievances have deterred many from seglsgtige.

3. Lack of Awareness:
A significant number of consumers are unaware efrthights or lack the knowledge
required to navigate the intricate legal proceduresessary to assert those rights. This
lack of awareness has, in many cases, left consui@eling powerless.

4. Jurisdictional Challenges:
The internet's borderless nature has posed a @vabid challenge regarding jurisdiction
in online transactions. Traditional principles afigdiction struggle to address disputes
that transcend geographical boundaries.

Opinions on the Dynamics

Recent efforts have aimed to improve the situatiod empower consumers to fully utilize

their protection rights:

1. Legislative Reforms:
The introduction of the Consumer Protection Bill1l80represents a substantial step
towards addressing the inadequacies of outdatésldégn. This bill includes provisions
for product liability and the establishment of @entral Consumer Protection Authority
(COPRA) to protect consumer rights.

2. Streamlined Redressal Mechanisms:
The revamping of consumer dispute redressal foligrogtical. Measures to expedite the
resolution of complaints and reduce backlogs shbelghut in place. Alternative dispute
resolution mechanisms, such as mediation, candraqied for swifter resolution.

3. E-commerce Inclusion:
Given the exponential growth of e-commerce, itssestial that consumer protection laws
encompass digital transactions comprehensivelyigtoms for electronic complaints and
jurisdiction based on the complainant's residehoglsl be enforced.

4. Stringent Enforcement:
Recent years have seen calls for stricter enfornemmeeasures to combat misleading
advertisements. Holding endorsers and celebritesumtable for their claims can act as a
deterrent against deceptive marketing practices.

In conclusion, barriers to consumers' effectivdizatiion of their protection rights have
become more pronounced in recent years. To addinessa holistic approach involving
legislative reforms, efficient redressal mechanisrasnsumer education, and stringent
enforcement is necessary. By overcoming thesearigdk, the aim is to provide consumers
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with stronger protection in an evolving marketplafmstering greater consumer confidence
and satisfaction.

Responsible Authorities
In India, there are several entities responsibiéndmdling Unfair Trade Practices:

Under The Consumer Protection Act, 2019:

1. Central, State, and District Consumer Protectionr€ds are established by the Indian
government to serve as advisory bodies for consunghits protection at various
administrative levels.

2. The Central Consumer Protection Authority, formegdtie government, has the role of
overseeing and regulating matters related to coasuights violations, unfair trade
practices, and deceptive advertising that may Hhaerinterests of the public. Its primary
objective is to safeguard and enforce consumetsigh a collective.

3. District Consumer Disputes Redressal Commissioasoagal entities that offer consumers
a platform to file complaints in cases where thegl fdeceived or misled by service
providers or traders. These commissions are thedblevel of consumer courts, handling
matters with a value of goods or services up toavoee rupees.

4. State Consumer Disputes Redressal Commissiondjlisstd under Section 42 of the
Consumer Protection Act, 2019, operate at the &atd and deal with cases where the
value of goods or services exceeds one crore rupgeaioes not exceed ten crore rupees.

5. The National Consumer Disputes Redressal Commissiveated by the central
government under Section 53 of the Act, serveshashighest authority in consumer
dispute resolution. It supervises the functionifigtate commissions and district forums.
The national commission handles cases with goodseniices valued at more than ten
crore rupees.

6. In case a person is dissatisfied with a decisiodariay the national commission, they
have the right to appeal to the Supreme Court wi8@l days from the date of the order.
This period can be extended under certain circumsta The Supreme Court only
entertains such appeals when the appellant hassitiehd50% of the amount in a
prescribed manner.

7. To facilitate dispute resolution through mediatiobpth the State and Central
Governments establish Consumer Mediation Cellss&heells are attached to District
Commissions and State Commissions at the statd, lagewell as to the National
Commission and regional Benches at the national.lev

Regarding the Competition Commission of India:

The Competition Commission of India (CCI) operadssa separate corporate entity with the
authority to enter into contracts and initiate lgg@ceedings in its own name. It comprises a
chairperson and a minimum of two, and a maximuneof additional members.

The primary duty of the CCI is to identify and eiimate practices that negatively affect
competition in the Indian market. It also promotasd sustains healthy competition,
safeguards the interests of consumers, and ertharé®e exchange of goods and services.
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Additionally, the CCI is tasked with offering opams on competition-related matters when
referred by statutory authorities under variousslalWt engages in competition advocacy,
raising public awareness, and providing training cmmpetition issues. The Commission
holds the power to investigate and address antpetitive agreements and cases of abuse of
dominant market positions.

Comparing Legislation: UK, USA, RUSSIA

A comprehensive examination of the regulatory laage concerning unfair trade practices in
India, the United States, the United Kingdom, ands$ta underscores the significant
distinctions in their legal frameworks and enforesmtnmechanisms.

The United Kingdom boasts a well-structured consumm®tection system, with central
legislation offering a consistent regime of regolatand enforcement. Notably, its scope is
intentionally broad, designed to address not onlysent but also future scenarios, even
incorporating special provisions for digital cortarithin the Consumer Rights Act.

In contrast, the United States relies on generabwmer protection legislation, but a key
divergence lies in the fact that individual stab@se the autonomy to establish their laws to
combat unfair trade practices.

This results in considerable heterogeneity acrtses with some lacking private cause of
action, limiting consumers' ability to file suits ¢ourt. Furthermore, in the US, proving intent
to commit a breach is often a prerequisite, unttke UK, where breaches of the general
prohibition demand a demonstration of the trademswing or reckless actions, albeit with
certain offenses adhering to strict liability.

Moving to India, the scenario is unique, reflectitg nation's distinctive legal landscape.
India has its own set of laws and regulatory bodlesafeguard consumer interests, where
agencies like the Competition Commission of Indiaypa pivotal role. The Indian legal
framework is evolving to address contemporary coresyrotection challenges effectively.

Meanwhile, Russia operates under the Competition bk 2006, regulated by the Federal
Anti-Monopoly Service. This law specifies variousrhs of unfair competition, such as the
distribution of false information, incorrect prodwomparisons, and the misuse of intellectual
property. However, like India, Russia's legal systdiffers significantly from the Western
counterparts.

This comparative analysis illuminates the rich &ipe of global consumer protection and
competition regulations, each country reflectirggdtitural and legal nuances. Understanding
these differences is essential for researchergypohkers, and businesses operating in these
regions to navigate the complex terrain of unfi@idé practices effectively.
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Conclusion

The chapter underscores the significance of Urifeade Practices (UTPs) within the Indian
legal framework, particularly in the context of samer protection and competition laws.
UTPs encompass unfair and deceptive methods usepramote goods and services,
necessitating their inclusion in consumer lawsafeguard consumer interests.

This distinction reflects the nuanced relationdh@bween consumer welfare and competition.
The evolution of UTPs from the Monopolistic and esve Trade Practices (MRTP) Act to
the Competition Act highlights legal adaptationen€umer protection and competition laws
play a pivotal role in addressing UTP challengaesueng fair trade, and enhancing consumer
well-being, fostering trust and equity in a dynamarketplace.
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Consumer Protection in the Era of Artificial Intell igence

Dr. Mahendra Kumar

Abstract

In the era of liberalization and globalization, tkensumer and his rights have gained paramount itapoe, not
just locally but also globally. Consumer welfare m&ghe maximization of consumer utility within tle@straints
faced by the consumer in terms of income, avaitghdf goods, access, quality, etc. Artificial lifiteence (Al)
maximizes consumer welfare by reducing the effetttese constraints through increasing efficiencygl seducing
time spent on certain activities. The advance aeahnologies has brought with it many benefitsctmisumers, in
the form of new or improved products and servicestenintelligent and faster delivery, reduced seagsid
transaction costs, and increased safety. FurtheanAt has proved to be beneficial for recognizingtcacts and
policies that are biased against consumers. Suekspreening might be beneficial in developing eagies where
consumers might be incapacitated to understanchtiaces and legalese within such contracts and ipslié¢-or
this, the role of consumer rights organizations andl society are very important for recognizirtgetareas where
Al can be used to empower consumers through Algirayconsumers information about their rights, &gy them
about data breaches, etc. This research paper vghlight the risks and challenges posed to conssnerthe
context of the use of Al; the author will establish the future building blocks for the optimum use of technology
especially artificial intelligence towards consumelfare.

Keywords: Algorithm, Artificial Intelligence, Consumer Welie, Discrimination, Ethical,
Globalization and Liberalization, Privacy.

Introduction

A consumer is a natural person who engages inad tesisaction with an entrepreneur that is
not immediately linked to his business or profesai@ctivity, but to his own daily and life-
sustaining requirements. We may all be consumerjrding to this definition. As a result,
every natural person engages in numerous consuesattions, including those in the
financial market. Consumers are increasingly coniitig touch with artificial intelligence
systems in the context of completed transactiommgiwhave been evolving rapidly in recent
years. Artificial intelligence is rapidly being dma in consumer transactions. Consumers, on
the other hand, are the weaker side in the traiogesince they are not professional participants
in the economic turnover. The asymmetry of knowedgd market power is a distinguishing
feature of transactions in which customers areigypants. Entrepreneurs who are the
transaction's other party have a market advantamge,sas professional entities, they have
greater expertise, experience, and market infoonati

This advantage extends to their commercial powse. Joal of consumer protection law is to
address precisely this asymmetric market condiietween consumers and enterprises. The

1 Assistant Professor, Babu Jagjivan Ram Institute ofaw, Bundelkhand University, Jhansi, Email-
kumarmahi76@gmail.com
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introduction of artificial intelligence may posewmesks to consumers, since its rapid progress
in recent years has resulted in a variety of issnekiding those relevant to many fields of law.
They are also concerned about consumer protectgislation. The concern is if the
advancement of artificial intelligence will alsodamger consumers. If so, should the consumer
protection legislation be modified to improve thgiotection against these dangers in order to
safeguard them? "Atrtificial intelligence" is a dealging topic to describel-or example, it can

be characterised as "a branch of computer sciammeened with the design of machines and
algorithms whose operation bears the hallmarkatefligence."

As a result, the purpose of this paper's researth address the following research questions.
To begin, would the use of artificial intelligenpese new risks to consumers? Second, would
the use of artificial intelligence in transactiomsed more consumer protection, and if so, to
what extent? The topic is connected to the advatemthology sector, which includes, among
other things, aircraft, robotics, electronics, maclphysics, biotechnology and pharmaceuticals,
telecommunications and media, and computer sciéwtécial technology and its normative
consequences are the focus of efforts in EU lavtufddly, the significance of emerging
artificial technologies as a source of innovati®liso emphasised.

The significance of the concerns examined is fursh@ported by the fact that efforts are being
made at the European Union level to safeguard coessiin the event of automated decision-
making procedures. The European Parliament resolustated unequivocally that the
innovative potential of an automated decision-mgleystem (e.g. virtual assistants and virtual
advisers) is linked to their being properly infodrebout how the system works, how to reach
people with decision-making powers, and how to rdnd correct decisions made by the
system. As a result, one of the challenges forwmes protection law in the context of artificial
intelligence will be to provide consumers with ablie information about these systems so that,
in the event of contact with artificial intelligesmcconsumer decisions are aware of their
consequences.

Al Impacts on Consumers

The growing influence of artificial intelligence (Ain consumer-oriented sectors has
transformed the way businesses operate and howdndis interact with products and services.
Here's a brief overview of Al's impact in key sesto

* Al is extensively used in e-commerce for persoeaizecommendations, targeted
advertising, and efficient inventory management.

« Chatbots powered by Al facilitate customer intdmat, providing real-time assistance,
answering queries, and enhancing the overall shgppiperience. Predictive analytics
helps optimize pricing strategies and supply clmdémagement, improving efficiency
and customer satisfaction.

« Finance: Al plays a crucial role in the financiettr through algorithmic trading, fraud
detection, and risk management. Chatbots and Vigssistants are employed for

2 Available on https://ms.serbian-books.se/book?82P1/434435/big-data-a-game-changer-for-insurance-
industry.html
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customer support and financial advice. Al-driveaditr scoring models analyze a vast
array of data to assess creditworthiness, enabimg accurate lending decisions.

» Healthcare: Al is revolutionizing healthcare witbpéications in diagnostic imaging,
drug discovery, and personalized medicine. Machesning algorithms analyze
medical data to identify patterns and assist inyedisease detection. Telehealth
platforms utilize Al for virtual consultations, mhietive analytics, and remote patient
monitoring, improving accessibility and healthcatégcomes.

» Smart Devices: Al is embedded in smart devices asgdmartphones, smart speakers,
and other wearable. Virtual assistants like Siop@e Assistant, and Alexa leverage
Al for natural language processing and contextuadenstanding, enhancing user
interactions. Smart home devices use Al to leaen peeferences, automate tasks, and
optimize energy consumption.

* Automotive: In the automotive industry, Al is intag) to the development of
autonomous vehicles, enhancing safety and effigigklepowered navigation systems
provide real-time traffic updates and optimize esutfor drivers. Predictive
maintenance using Al helps prevent vehicle breakddy anticipating potential issues
based on data analysis.

» Customer Service: Al-driven chatbots and virtuaéretg are increasingly used in
customer service across various sectors. Naturaguage Processing (NLP) enables
these systems to understand and respond to custoqaries, improving response
times and efficiency. Sentiment analysis helpsrmsses gauge customer satisfaction
and identify areas for improvement.

* Education: Al is employed in educational technolofgy personalized learning
experiences, adapting content to individual studeeds. Intelligent tutoring systems
use machine learning to assess student perfornamrt@rovide targeted assistance.
Automated grading and assessment tools streamliee evaluation process for
educators.

Transformative benefits and potential pitfalls for consumers in the age of Al

In the age of artificial intelligence (Al), thereeatransformative benefits that have the potential
to significantly impact consumers positively. Howewalongside these benefits, some potential
pitfalls and challenges need careful consideratitere's an overview of the transformative
benefits and potential pitfalls for consumers ia dye of Al:

Transformative Benefits
1. Personalization and Improved Services: Al enalliesctistomization of products and
services based on individual preferences and bebsyi providing consumers with
highly personalized experiences. For Example, Paitszed recommendations on

3 Available on https://fastercapital.com/contentfA&i-marketing-tools-are-secret-to-personalizingtomers-
experiences.html.

4Available on https://www.quora.com/Which-learningmagement-system-LMS-is-more-suitable-for-distance-
virtual-education-or-e-learning-in-higher-educatibinstitutions-HEIs.
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streaming platforms or e-commerce sites enhanaesasisfaction and engagement.
(Alexa, Google Home)

2. Efficiency and Convenience: Al automates routirsksareducing the time and effort
required for various activities, leading to incredsfficiency and convenience. For
Example, Chatbots in customer service streamlirexygresolution, providing quick
and efficient support.

3. Healthcare Advancements: Al contributes to advamscemin healthcare, including
faster diagnostics, personalized treatment pland, improved patient care-or
Example:Al algorithms analyzing medical images can asgishe early detection of
diseases.

4. Enhanced Decision-Making: Al systems process vambuats of data to assist in
decision-making, providing valuable insights angiaving the quality of choiceEor
Example Financial institutions use Al for risk assessmeitling in more accurate
lending decisions.

5. Automation in Daily Life: Al-driven devices and s$gms automate daily tasks, making
life more convenient and allowing individuals tafe on more meaningful activities.
For Example Smart home devices use Al to learn user prefeseand automate
lighting, temperature control, and security.

Potential Pitfalls

1. Privacy Concerns: The extensive use of Al oftemives the collection and analysis of
large amounts of personal data, raising concermsitaprivacy infringementFor
Example Personalized advertising based on user behawiayiead to concerns about
data exploitation.

2. Algorithmic Bias: Al systems can inherit biasesgam®t in training data, leading to
discriminatory outcomes and reinforcing existingistal inequalitiesFor Example
Biased algorithms in hiring processes may perpetgahder or racial biases.

3. Job Displacement: Automation driven by Al technadsgcan lead to job displacement
In certain industries, impacting employment oppaittas for certain demographics.
For Example Manufacturing jobs are being replaced by Al-dnivebotic systems.

4. Security Risks: The integration of Al into criticaystems poses security risks, as
malicious actors could exploit vulnerabilities im &lgorithms. ForExample Cyber-
attacks targeting Al-driven infrastructure in fim@nor healthcare can have serious
consequences.

5. Lack of Transparency: The complexity of Al algonth can lead to a lack of
transparency, making it challenging for consumersubhderstand how decisions
affecting them are mad&or Example Unexplained algorithmic decisions in credit
scoring may lead to distrust among consumers.

Recognizing these transformative benefits and pialepitfalls is crucial for policymakers,
businesses, and consumers to work together ingeatesponsible and ethical framework for
the development and deployment of Al technolodiéss approach ensures that the benefits of
Al are maximized while minimizing the risks and atige consequences for consumers.
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Data Privacy and Security

Data privacy and security are paramount considersitin the development and deployment of

Al systems that involve the collection, processimgg storage of consumer data. Prioritizing

data privacy and security in Al systems involvesihg a holistic approach that encompasses
technical, organizational, and legal measures. riggrating these principles and practices,
organizations can mitigate risks, protect consupnimacy, and foster trust in the deployment

of Al technologies.

Current Regulations and Framework around the World

Several regulations and frameworks around the wamititess data protection, with a focus on
safeguarding individuals' privacy and ensuring oasjble handling of personal data. One of
the most notable regulations is the General DaiteBtion Regulation (GDPR) in the European
Union?® Additionally, various countries have implementedace in the process of developing
their own data protection initiatives. Here's aaraination of the GDPR and some examples of
emerging national initiatives:

General Data Protection Regulation (GDPR)'he GDPR is a comprehensive data protection
regulation that applies to all EU member states had extraterritorial reach, affecting
organizations that process the personal data afeSidents. Th&ey Principles of this GDPR
is as follow§
* Lawfulness, Fairness, and TransparencyData processing must be lawful, fair, and
transparent.
* Purpose Limitation: Data should be collected for specified, expliaitd legitimate
purposes.
» Data Minimization: Only necessary data should be processed.
e Accuracy: Data must be accurate, and reasonable steps sheuiaken to rectify
inaccuracies.
» Storage Limitation: Data should be stored only for as long as necgssar
* Integrity and Confidentiality: Secure processing to ensure data integrity and
confidentiality.

There are certain Rights related to Data Subjebtsiware provided by GDPR is:
* Right to Access: Individuals have the right to know whether theatal is being
processed and for what purpose.
* Right to Erasure (Right to be Forgotten):Individuals can request the deletion of their
personal data under certain conditions.
* Right to Data Portability: Individuals can request their data in a commordgdu
format for transfer to another service.

5 Available on https://www.shrm.org/topics-tools/r&talent-acquisition/new-eu-data-law-will-changerho
engage-job-applicants.
6 Available on https://secureframe.com/blog/gdpmptiance-checklist.
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Along with such principles and rights GDPR granigesvisory authorities the power to enforce
compliance and impose fines for violations, witm@lées of up to 4% of a company's global
annual revenue or €20 million (whichever is higter)

Data Protection Laws in India

Data protection has been of growing concern indisitice the Supreme Court of India declared
privacy a fundamental right in theuttaswam§case in 2017. Following the Supreme Court's
decision, from 2018 to 2022 there were multipladiegive attempts to enact a comprehensive
data privacy law.

The Indian legislator's efforts culminated with #reactment of the Act in August 2023. The
Act regulates the processing of digital personah @ed provides for a maximum penalty of
INR 250 crore (approx. $31 million) for the breautits provisions. Importantly, the entry into
force of the Act is to be announced by the Indiavé@nment via notification in the Official
Gazette?®

Notably, the Act only applies to digital personatal imposes obligations on entities that
qualify as 'data fiduciaries', establishes datgestiights for 'data principals’, and generally
allows outward transfers of data from India. Ineliwith international standards, the Act
establishes lawful grounds for data processing, dath subject rights, and introduces
requirements including the appointment of a consemtager, vendor management, and data
security.

The Act is accompanied by other legislation whicbvides personal data protections, namely
the Information Technology Act, 2000 (‘the IT Actds amended by the Act, and the
Information Technology (Reasonable Security Prastand Procedures and Sensitive Personal
Data or Information) Rules, 2011 (the SPDI Rulssyéd thereundét.

Measures to ensure the security of Consumer Data

Ensuring the secure handling, storage, and trasfnisof consumer data is critical for

safeguarding privacy and maintaining trust. Orgatnins must implement robust measures to

protect sensitive information from unauthorized emx; data breaches, and other security

threats. Here are key measures to enhance thetgefuronsumer dat#

* Use secure communication protocols (e.g., HTTP8htwypt data during transmission

over networksimplement encryption for data stored in databasessers, or cloud
environments to protect against unauthorized access

7 Available on https://moleremovalservice.com/megraks.

8(2017)10SCC1

9 Available on https://www.dataguidance.com/jurisiin/india.

10 Available on https://www.dataguidance.com/nevdifirdigital-personal-data-protection-act-published.

11 Available on https://www.dataguidance.com/jurisidin/india.

12 pvailable on https://www.linkedin.com/advice/Lilr@lo-you-manage-software-project-implementationxcau
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» Assign access rights based on roles to ensurerhatuthorized personnel can access
specific data and implement strong authenticati@thmanisms such as multi-factor
authentication to verify the identity of users.

» Collect only the minimum amount of data necessarytfe intended purpose to reduce
the potential impact of a data breach.

» Conduct regular security audits to identify vulrelities and weaknesses in systems.
Implement continuous monitoring to detect and ragdo security incidents promptly.

» Store sensitive data in secure environments wétricged access and regularly update
and patch systems to address known vulnerabilities.

* Regularly back up consumer data to prevent datailogase of accidental deletion,
system failures, or cyber-attacks as well as testréstoration process to ensure the
integrity of backups.

* Use secure protocols (e.g., TLS/SSL) for transngttsensitive data over networks.
Avoid transmitting sensitive information over unsesd channel®

» Educate employees on data security best practizgdgding the importance of strong
passwords and the identification of phishing attesmPonduct regular training sessions
to keep staff informed about evolving cybersecuttgats.

* Implement data masking to replace sensitive inféiona with non-sensitive
placeholders in non-production environments. Carsahonymizing data to protect
individual identities while maintaining data utlit

» Follow secure coding practices during the develagroéapplications and software to
mitigate vulnerabilities. Regularly update and pagoftware to address security
vulnerabilities.

* Develop and maintain an incident response planuidegactions in the event of a
security incident. Conduct regular drills and siatigins to ensure a swift and effective
response.

» Stay informed about data protection regulationdiegiple to your industry and location
(e.g., GDPR, CCPA). Ensure compliance with legajureements related to the
handling and storage of consumer data.

» Assess the security practices of third-party vesdmd service providers who handle
consumer data. Ensure that vendors follow secstaypdards and have appropriate
safeguards in placé.

» Secure physical access to data storage facilit&ts, centres, and other locations where
consumer data is stored. Implement security measargrotect against physical theft
or tampering.

Conclusion and Suggestions

Consumer protection in the era of technology rexpua multifaceted approach that combines
legal frameworks, technological innovation, and stoner empowerment. By addressing
privacy concerns, enhancing security measures, paachoting ethical business practices,

BAvailable on  https://www.breachsense.com/blog/edilities-cause-data-loss.
4 bid.
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society can navigate the digital landscape whilgugng the well-being of consumers. The
integration of Al in these consumer-oriented sectaot only enhances efficiency and
personalization but also presents challenges teldte privacy, security, and ethical
considerations, emphasizing the need for robustwroer protection measures in the Al era.

In order to navigate the challenges posed by ttegtation of artificial intelligence (Al) and
ensure a fair, transparent, and secure Al landseapellaborative effort is essential. A call to
action for various stakeholders—policymakers, besses, and consumers—can contribute to
the development of responsible Al practices. Patigkers should enact and update legislation
that addresses the unique challenges of Al, erguwiear guidelines on data protection,
algorithmic transparency, and ethical Al developm8takeholders should foster collaboration
with other nations to establish harmonized glotshdards for Al governance, recognizing the
cross-border nature of Al technologies.

Business houses should prioritize ethical constaersiin the development and deployment of

Al systems, focusing on transparency, fairness,aamaeduntability. They can allocate resources

to educate consumers about Al technologies, tigtits, and the measures in place to protect
their data and privacy. Consumers can demand agspy from businesses and demand clear
explanations of how Al systems make decisionsithpict consumers.

They should invest in personal data literacy toansthnd the implications of data sharing and
the potential risks associated with Al technologi€snsumers must choose products and
services from companies that prioritize ethicald&velopment, transparency, and user rights.
By heeding this call to action, stakeholders cantriloute to the establishment of an Al
landscape that prioritizes fairness, transparesog, security. Through ongoing collaboration
and a commitment to responsible Al practices, we barness the benefits of Al while
safeguarding the rights and well-being of individua



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 11, Issue Il, July 2023
Page90 www.journaloflegalstudies.co.in

Consumer Culture and Democratic Function

Dr. Vijay Kumar*

Abstract
The preferred political arrangement around the glab democracy, while most of the nation states bayanised
themselves around capitalist market economy. Wihéleocracy requires citizens, capitalist economyuireg
consumers. In a capitalist market economy, Indi@idas consumer exercises its choice, preferences an
bargaining power vis-a-vis market forces or othensoemers as stand-alone entity. However, citizenakipery
distinct identity of Individual in a democracy tlghumakes them as bearers of all kinds of politiggthts but it
also requires them to have some kind of duty, msipdity positive feelings for fellow citizens amdost
importantly requires them to act in unison with thefherefore, according the contemporary politieaeonomic
arrangement in a nation state, Individual role asiizen and as a consumer intersect with each pthkich at
some situation and point reinforce each other. H®@xesimultaneously, at a different point of timedngse of this
dual role, there emerge contradictions. In this lbaground, while taking some of the pertinent issoés
contemporary times such as (1) fast spread confioatibn of all sectors of society including thebfia goods
(i.e. health and education) (2) persistence of eodic inequality among individual in a society asesult of
capitalist market function (3) the use and infloe of consumer- market strategy in democratictioning,
this paper tries to argues that though consumeasna activity in its own right plays an importantedn human
life and their development , the spread of conswnbiure and its influence on democratic politiesity turns out
detrimental and plays stultifying role for demodcatolitics as such.

Keywords:Consumerist culture, democracy, Democratic FunctiEzonomic inequality, Privatization

Introduction

Consumerist culture has been defying sprit of modene. More than anything, it has

become the sole criteria, symbol and parametemdividual success as well as having
meaningful life. Consumer culture is a kind of tatd which justifies and create the

conditions for unrestrained and uncontrolled pattgrconsuming, buying and possessing all
kinds of goods, service and product even beyondsoparposeful wants, need and

requirements. This consumer culture has becomeesgagive in current times that it has
become reflective of once personality, overall ustaand identity Other deeply needed

individual qualities such as honesty, sinceritythtfulness doesn’t find much resonance in the
absence of individual most sought after role asoorer in a market society.

Human being as consumer of good and services eéxgta the beginning of human history,
though in a quite different forms and manner igeople in initial stage of civilization had

1 Assistant Professor, Jagdam College, Political Sciendai Prakash University, Saran, Chapra, Email-
kumarvijay4u@gmail.com

2 Stearns, Peter .N Consumerism in World History the Global Transfiation of Desire 2nd Edition, February

2006; London Routledge; Kerryn Higgs. “How the woelshbraced consumerism”; 21st January 2021; availab
on https://www.bbc.com/future/article/20210120-hthe-world-became-consumerist
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meagre wants and needs and were simply dependerdtoral produces/products. However,
as subsequent development changes society fromlesitapcomplex and the consequent
diversification of every sector of society led fougs in various scientific innovation and
economic developments which intensified human regesvants and desire fourfold and in
fact all the three aspects reinforce each oth&t@st importantly the exponential growth of
wants and needs---- as an ultimate pillars of conuculture--- owe its origin to the advent
of capitalist market economy which has been mabpeglling force behind the spread of
consumer culture.

As far as democracy is concern, as a political mmjag principle or method it has been
emerge as the most advanced and desirable arranggmeyovern the human society.
However, this arrangement depends on followingaternorms and ethics could not be
assumed as fix farmwork, incorruptible and unbréékan nature. In fact, these norms and
ethos is a matter regular practice which must bergiected through citizens acts and
behaviour. Therefore, democracy only gets succésnw becomes habit of heart and mind
of the people.

The hard reality is, in the absence of democrétes and value this political arrangement
loses its relevance and becomes instrument inghd bf fewer individuals to get benefited in
the name of larger masses while leaving them iir then fate and destiny. In this context,
more than political system, it becomes ethical #akven democracy requires not in acting
alone but in togetherness- as act of concert. Hewegurrent consumer culture ---as
transactional and ad- hoc commitment between gdatenbnsumer and seller -become
determent to the success of democracy, which regjugolid foundation of mutuality,
reciprocity and trust on other fellow citizens.

Privatization, commodification drive and consumer alture

As has been mention initially in the paper thapitedist political economy has become the
default economic system around the globe. In mégshe nation this economic model is

coexisting with all kinds of political system i.monarchy, military rule and authoritarian

regimes as well as democracy. The driving principfe capitalist economy has been
unrestrained motivation of profit maximization ahdre market becomes the main arbiter
determining the relationship between consumer, codityn and their sellers. Slowly but

steadily governments around the world are withdngvitom economic activities and the void

is being filled by either private entity or privatelividual.

Now with capitalist economy coming to its new ph&s@wn as neo-liberal economy, the

drive of privatization of the various economic sedias reached its zenith. In this economic
setup, the belief in some of the goods and sengcéealth, education, various kind of social
security majors being not as commodity item but@amon good which should be available
to everyone irrespective of one’s economic statugslso getting challenged regularly on
various platforms such as university seminars,aie$earticles, media and more so through
various governmental legislation. This privatizatimantra under the aegis of neo- liberal
economy also has a new but detrimental effect—stdtawly changed and still on a driving
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spree to turn everything and anything as commaddlding naturally produced water, air as
well as space. The accompanied consequent impaavierything has now turned into
commodity available in market for purchasing antlirge And it is not just about the use
value of the commodity but the product also becomgsortant in terms of its exchange
value.

It means thing not just become valuable becausts afatisfying needs (use value) but also
how it could be converted into other things i.e.neng other products. This kind of
commodification either reduce or priorities Indivad identities just as a potential consumer
or buyers in the market place, being indifferentalb kinds of equally important other
identities i.e. Individual as citizen. Talking ihet same vein while addressing the different
issue, classical political philosopher John Stditt, a British philosopher and economist,
was of the view that “wage labour undermines sofrée characteristics and capacities that
political democracy depends on. For him wage ladasuare not free to exercise their political
rights and that they are vulnerable to exploitabgrtheir employers. Mill argues that the state
should intervene to protect workers’ rights and tharkers should have a say in the decisions
that affect their lives”.

In opposition to the increasing spread and reaamarketization to all most every sector of
society including sperm, embryo and human bodyspgstominent political philosopher
Michel Sandel has outlined the moral limits of nedskand argues that human life gets
vitiated when market started to allocate everythfog human beiny Because there is
substantive value attached to many things whichdcoeither be sell nor could be purchased
i.e. giving money to incentivises the study comidke children to study many books but it
could not really propel them to be concerned fdissantive meaning/ message of the books.

Therefore, market and money propel formal act whaks concerned for substantive value
which is the most important aspect. In additionthiés, the craze of consumerism has
tendency to rewards even those activities which f@snajor productive role for common
people such as the proliferation of middle manvéas as well as contract business in all
sectors of society. On the other hand, there dreromportant activities such as care works
(taking care of children in their initial stagepking after the people in their latter phase (old
age) of life, as well as attending the seek peoplegple involved in infrastructure
development work (labour, supervisors engineersyvalé much foundational work of the
society (such as teaching and medication) doegetqiaid properly.

Therefore, rather than substantiative value ityiml®lic value and status which drives the
consumer culture and puts one kind of professiod #reir practitioners in a much
disadvantageous position than the people involraadhier kinds of profession. Therefore, this

3 Satz, Debra, What Is Wrong with the Commodification of Human Lalwwer: The Argument from
“Democratic Charactet, in Julian David Jonker, and Grant J. Rozeboons)eWorking as Equals: Relational
Egalitarianism and the Workplace.

4 Sandel, Michael JWhat Money Can't Buy: The Moral Limits of Marke®812 Farrar, Straus and Giroux.
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kind of lopsided approach to disproportionately aeds some of the inconsequential activities
vis-a-vis the more important activities createdustehierarchy in a society which in turn
breeds cynicism, angers, jealous, anxiety andrftish among the people.

Therefore, rather than bringing prosperity and sweihg for every one this culture brings
common disappointment and hopelessness among thgepeAnd ultimately, rather than
bringing people to act together which is the basguirement for the success of democratic
politics, it alienates them from each other. Ouerdlis spread of consumer culture could
neither be a suitable nor be consider to be aat#sidevelopment as far as the function and
sustenance of democracy is concern. Though onel ¢binlk of moral, social, political and
ecological limits on the marketizing drives of extaing.

However, it seems, in current times market ethicsansumer culture has colonized the
popular understanding to such a level that exceglogical limits nothing could be seems to
standing in front of marketization juggernaut amtisumerist cultufe.However, to save the
very sprit of democracy and norms there has beggestion of “decommaodification” -if not
all but some quintessential goods and service, e@sgbmention above, considered to be
common good (having same value and importance feryeone). Once de-commodified,
government would have legal and moral legal ohligato make it available for every one
irrespective of their purchasing capacity as coradimAnd it will at least crate a condition
for every one being equal in some sense, whichsuilely help in creating strong democratic
foundation and its function.

Economic Inequality and (democratic) Participatory Ethos

So as democracy requires equality in terms peoptatsis and identity as citizens and having
similar political rights, capitalist political ecomy which has been the main driving force
behind the consumerist culture and vice-versatesdaequality among citizen on the basis of
their dissimilar economic status and purchasing ggows consumer. Though capitalist
economic system and its accompanied method of cosi$ssm produces huge economic
resource. However, the uneven distribution pattfrrexisting resources and money gets
reflected in people’s unequal patterns of standatwing as well as overall lifestyle.

This kind of inequality and hierarchy even getdeattd in newly developed, fully furnished

and properly arranged gated residential area dasotated island in a messy or unorganized
society. These gated residential areas and thsidamt living as independent and isolated
community don'’t find outside vicinity as safe aretsred place as theirs and this kind of
uprooted feeling prevent to have any kind of mutyyatommunality and reciprocity with

outsiders. Even outsiders don'’t find any kind ohmections either with these areas or with
those people who lives here. This kind of vaded#nce in resources, living standard and life

5 Hermann, Christoph, 'Limits to Commodification’, Tkeitique of Commodification: Contours of a Post-
Capitalist Society, New York, 2021

6 Esping-Andersen, GThe three worlds of welfare capitalisrhi990 Cambridge: Polity Press; Esping-Andersen,
G. "Multi-dimensional Decommaodification: a Reply@aham Room', 2000 Policy & Politics 28 (3): 353—29.
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style reflects and perpetuate the inequality amitregcitizens which make it difficult for
having any common ground for attachments and reargtion of each other. Even certain
government support for the people gets portrayietieas dole, charity or freebies.

Taking neoliberal formulations as ultimate truthh#is been argued with much vigour that
helping needy is not the government responsibdityl doing away with it sooner or later
would serve the nation well. People should livartbesn and does not expect any help from
the government. This argument goes further, anthalimportant sector should hand over to
the private individual or entity either though &l or through lease. Government work is not
to manage the economic affairs but look after #wednd order. In the pretext of critiquing the
freebies as inconsequential and unstainable medthagbvernment support, and rightly so,
here the effort is to devaluing people’s right feglfare majors claims as sign for the absence
of industriousness, hardworking nature, self-relemmd economic conservative in the sense of
being non- adjusting with the new norms of econoliie as being self-reliant and self-
dependent.

In order to address this issue and to prevent timeirtance of one sector of society such as
economy over another sectors of life i.e. socialligal, Philosopher Michel Walzer has
suggested the concept of “complex equality” whictlike principal of “simple equality” does
not negates difference among people in terms ofeymamnd private property, though what he
suggests that people having money should not bevedl to influence or dominates the other
aspect of social life Though, in spite of being highly innovative thisn out to be quite
demanding principle. And the main challenge is hovextricate one sector of society from
the other sector. Though, at any rate inequalityccoot be an appropriate condition for the
normal functioning of democracy.

Consumer and Citizen: Similar or Different?

Consumer plays most important role in a marketeplas a consumer, not only one is simply
treated as byers of certain good and serviceshieue tare many rights attached to consumer
role, which makes him/her as valuable stakeholder imarket society. As a consumer,
Individual exercise choice and freedom in termsvbét to purchase and what not to buy; he
also exercises the right to get the service awjithrhis paid money.

In the sense that, consumers are entitled to @xacttly the same value of things or the

service which are being claimed by product manufactand its seller, this could be other

name of honouring the commitment. Even consumeghtsi get protected through the

consumer rights law. Because of these attachedrésathat makes consumers as important
stakeholders in market apart from sellers, manufact or producers, there has been
discussion that, could it be appropriate to usestmae norms, principles and framework of

consumer -market -sellers in the democratic palitianction too. In the sense of, democratic
politics as market place and citizens or voterscamsumers.

7 Walzer, MichaelSpheres of Justice: A Defence of Pluralism and Eyu@asic Books, 2010.
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As has been mention initially, the same individirmdemocratic market society plays dual
role, one as consumer in market place and the a@bagitizen in democratic politics in a
nation state. And these two different roles arésipehsable in its own right and could not be
do away with. Because of this aspect, it has bagmportant issue of discussion that whether
it would be appropriate to treat citizen in a dematic system with the same manner,
principals and norms as it gets as consumer in ebgolace: as consumer gets some kind of
guarantee about the sellers and market claimsdiegacommaodity through consumer laws,
in the same manner there must be honour of pohiz®s and electoral manifestos by the
leaders and party in a democracy.

And if commitment does not get fulfilled consumee antitled to get compensation. Though
at the surface level, using this consumer -markadehin a democracy seems pretty rational
idea and could have some validity, however bengathrationality there is a question of

ethics involved in it. Though in the face valuejstiso-called freedom and choice of

democracy could be treated as truism without hagimgfault.

However, the reality is in a market arrangemerg, tlay consumers are day in and day out
targeted with multiple advertisements of the prasldkrough various sources of information
such as print, electronic as well social media neigg the various kinds of claims and
counter- claims about the product quality and theimefits, thinking of consumer’s exercising
free choice and freedom cannot holds the groundd though there are various kind of
mechanism such as consumer laws and consumers eghigh protect the market there are
other kinds of pull and pressure which checks comsa rights and their choices.
Simultaneously, it is quite difficult to check threracity of every claim of the manufacturer.
Therefore, in spite of having some of really susteve features worthy of emulation in a
democracy.

Democracy works on quite different logic and norimsthis regard, political scientist CB
Macpherson persuasively argues that the tendensgroé of the democratic theory such as
elite and pluralist tries to treat democracy asketaplace where political leaders compete for
their votes in every five years and once the aiszexercise their choice their role ends and
now it is the work of political leaders to rule tmatiorf. And for him, it could not be
considered as appropriate theories of democracgaulBe whereas the classical theory of
democracy had throughout treated democracy as arhaspiration to get equal recognitions
at par with the other fellow being- a kind of emigatory project which always tries to bring
powerless, deprives and downtrodden at the forefbthe society.

However, while treating simply as means throughciwhhuman being could register their
wants as political consumer in political market Idoot be right approach in understanding
of democracy. Therefore, rather than elitist andglist model, it is a participatory model of
democracy which is the most appropriate forms ofiatracy. Participatory democracy takes

8 Macpherson, CBDemocratic theory-Essays in Retriev#l73, Oxford, Clarendon Press.
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participation as the basis of democracy. Partimpatlenotes active involvement of citizen in
democratic politics. Here cooperation, reciprocityty vis-a-vis fellow citizen becomes the
foundation of democracy for achieving good lifeatbcitizens.

Conclusion

The role of Individual being as buyers of goods aedvices is one the most important role
human being plays for its survival and well-beiktpwever, neither the effort to convert
everything as commaodity in the influence of consumaéture is healthy sign for normal life,
nor the reduction of Individual multiple and idewptinto a single identity of consumer could
be consider as appropriate. In a market place, thelyavailability of money in one hand and
their purchasing power enables them to occupy ritgoitant front row. And, those without
having money gets relegated in the last row withaoy value or less value. Even the
consumerist culture has negative impact in anatbkase: when it comes to share the burden
of consumerist culture i.e. dwindling of naturatwearce, global warming due to unfettered
industrialization drive, the increase in problemdtealth issues due to pollution etc everyone
gets equally impacted.

However, irrespective of individual status and powe consumer in market place, in a
democratic politics every one finds the same malitrights as citizens as well as exercise
equivalent voting right: one person one vote. A&t sirface level it seems that there is nothing
problematic and even people appreciate it as nagjoievements of democratic politics which
does not discriminates people on the basis theghasing capacity of commodity in a market
place. However, the negligible role of individualmarket as consumer having bearing on the
reality of being equal in terms of democratic rgyahd voting rights. In a capitalist economy
market plays most important role in allocating thsource and goods to the individual. Even
government of any/every hue and ideology could igoiore the importance of market
operation and either the smooth or an uneven fomaif market influence the government
function i.e. price fluctuation in market as wetivigrnment monetary and fiscal policy hugely
impact the government function.

Simultaneously, various kind of market force sushbasiness lobby, investment caucus and
traders’ groups play very important role in thenfation of government as well as try to
influence to advance their business and tradeeistem the situation like this people having
no resource find no voice and become either bedes® significant or without any value
without having substantive voice and say in demmcr&onsumer culture also creates
hierarchy and difference between citizens on theshheir possession of particular product
which erects invisible wall between citizens of 8&ne nation. It hampers the feelings and
act of togetherness, multiutility and cooperatiamoag citizen which is a bedrock of on which
foundation of democracy stands.



